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PRELIMINARY STATEMENT

This is an appeal by petitioner-appellant, Sutton Realty Company from a judgment of the

Supreme Court, New York County (Santaella, J.), entered in the office of the Clerk of the County

of New York on July 2, 1990.  The judgment of the court below affirmed an administrative

determination of the New York State Division of Housing and Community Renewal (hereinafter



"DHCR") which established the lawful stabilized rent for the subject housing accommodation and

directed the appellant to refund rent overcharges to the tenant.

COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Does a rational basis support DHCR's final order which disallowed rent increases for

alleged apartment improvements and furnishings, established the lawful stabilized rent for the

subject apartment, and determined the amount of rent overcharges?

The Court below answered in the affirmative.

STATEMENT OF THE NATURE OF THE CASE

The issue in this case is whether the Division properly and reasonably established the lawful

rent for the subject apartment.  The Rent Stabilization Law and Code established a system of rent

regulation whereby owners are afforded standard, periodic increases in rent designed to enable them

to cover the rising cost of maintaining their buildings and to obtain a reasonable return upon their

investments.  Under the Rent Stabilization Law and Code, an owner may not charge in excess of the

base rent plus standard guidelines increases except upon certain specific, limited grounds set forth

in the Code.  It is well settled that the grounds set forth in the Code are exclusive, and that no

stabilization rent may be increased except in accordance with the requirements of the Code.  

As relevant to the case at bar, under Section 20C(1) of the former Rent Stabilization Code

(now contained in 9 NYCRR Section 2522.4(a)(1)), an owner is entitled to increase the stabilized

rent where he has (1) installed new equipment or improvements in a particular apartment other than

a major capital improvement, and (2) obtained the written consent of the tenant in occupancy to pay



the rent increase.  In addition, landlords are permitted to increase rents for improvements made to

apartments while they are vacant.  Where the owner meets the above requirements, he may increase

the monthly rental for the apartment by 1/40th of the cost of installation of the new equipment.

The owner is allowed a rent increase for actual improvements documented by the owner as

to cost, date of installation and owner's payment.  See, 985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J.,

March 28, 1991, p. 22, col. 3, (1st Dept.).  Moreover, the owner must show by documentation that

the alleged improvements are not merely repairs and maintenance or decoration which the owner is

required to provide without additional cost.  See, Eberhart v. Eimicke, Index No. 2060/88, June 17,

1988, n.o.r., (Sup. Ct., N.Y. Co., Silbermann, J.), aff'd, 151 A.D.2d 1052, 544 N.Y.S.2d 404 (1st

Dept. 1989).

In the case at bar, the petitioner attempted to charge incoming tenants rent increases based

upon the cost of work allegedly done in the apartment.

The Division, based upon the requirements of Section 2522.4(a)(1) (Section 20C(1) of the

former Code) properly disallowed an increase for the alleged renovation.  Although the owner was

given notice and had ample opportunity to properly detail and substantiate the costs of the alleged

renovation, it failed to do so.  The owner's bare allegation as to cost without further documentation

is insufficient to satisfy the requirements for 20(c)(1) improvements.

Moreover, there is no legal basis justifying the ten percent (10%) rent increase charged by

the owner for furniture.  At no time has the owner alleged that the furniture in the apartment was

new; nor has it attempted to document the cost of the furniture.

It is well settled that the grounds for rent increases set forth in the Code are exclusive, and

that no stabilization rent may be increased except in accordance with the requirements of the Code. 
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Matter of Abarn Realty Corp. v. Prince, N.Y.L.J., April 27, 1979, p. 7, col. 1 (Sup. Co., N.Y. Co.,

Williams, J.); Matter of Zielinski v. Conciliation and Appeal Board, N.Y.L.J., January 7, 1977, p.

11, col. 2 (Sup. Co., Asch, J.); Matter of Roth v. Conciliation and Appeals Board, N.Y.L.J., May 17,

1977, p. 11 col. 4 (Sup. Co., Kings Co., Greenspun, J.).

In the case at bar the Division established the stabilized rent by utilizing the base rent of

$858.00  per month, which is the undisputed stabilized lease rent charged as of November 1, 1985,

and adding the appropriate Rent Guideline Board increases.  Using this method the Division

established the lawful stabilized rent to be $1002.67 per month for the two year lease beginning

April 1, 1987.

The test upon judicial review of a determination rendered by an administrative agency is

whether the determination has a rational basis in the record and is in accord with applicable law.  The

determination in the instant case fully meets that test, and the petition, being devoid of merit, should

be dismissed with costs.

COUNTER-STATEMENT OF THE FACTS

This proceeding involves the housing accommodation located at 320 East 52nd Street,

Apartment 9A, New York, New York.  On May 21, 1986 the tenant filed a complaint of rent

overcharge with the Division (Return A-1).  The owner was advised of this complaint and provided

with an answer form.  On June 20, 1986 the owner submitted an answer (Return A-3) with a copy

of a lease renewal dated September 21, 1982 (term 11/1/82 to 10/31/85) with a rent of $825 per

month and a renewal of that lease dated October 31, 1985 (term 11/1/85 to 10/31/86) with a rent of

$858 per month. The owner stated that the former tenant vacated at the end of February, 1986.  The
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owner also alleged installation of kitchen cabinets and countertop "at a value of about $2,000."  The

owner further stated:  "(a)s tenant confirms, the apartment is furnished."  The owner computed the

rent as follows: 

Base rent is $858 x 11.5% (one year lease plus vacancy) equals lease increase of
$98.67 making a total of $956.67 + capital improvement increase of $50 (1/40th of
$2,000) making total of $1,006.67 + 10% for furnished apartment ($100.67) makes
a total monthly rent of $1,106 and more than the $1,100 actually charged. (Return A-
3)

In November 1987 additional information was requested from the owner: 1) a copy of the

rent registration form for 1984, 2) copies of the two leases in effect immediately prior to the vacancy

allowance claimed, 3) copies of all leases executed after 3/31/87, and 4) copies of cancelled checks

and bills showing the cost and date the service or equipment was provided for which 1/40th of the

cost is claimed.  The request for information stated that the receipts must show a breakdown of the

cost of each item separately.  

The owner in a letter dated January 12, 1988 stated that certain improvements had been

made, i.e., removal and disposal of existing kitchen cabinets and sink, fabrication and installation

of kitchen cabinets, installation of a sink and fittings, and installation of new electrical lines.  The

owner stated that the cabinets had been fabricated in its shop in Brooklyn and installed by its

employees at an approximate cost of $4,300 (Return A-7).  No cancelled checks, invoices or any

other documentation was submitted with this letter.  No information as to the furnishings of the

subject apartment was submitted at this time (or at any other time) to the Division. 

In a letter from the owner's attorney dated 2/3/88, the owner complied with the request for

a copy of the 1984 rent registration form and supplied all leases requested.  However, the only proof

of the costs of the installation of the improvements claimed was a copy of the owner's letter of
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January 12, 1988 (Return A-8).  Again, no check, invoice, employee wage statement or any other

proof was submitted.  

On March 1, 1988, another request for information was submitted to the owner, again

requesting copies of cancelled checks or receipts documenting the costs of installation of the alleged

improvements.  On March 16, 1988 the owner submitted yet another copy of the letter of January

12, 1988, along with photographs of some kitchen cabinets.  The owner denied having any other

proof of the installation of such capital improvements because it is a manufacturer of such cabinets

and it buys supplies in large quantities (Return A-10).  No factory invoice, inventory control

document, work order or statement of employee time expended in the installation of the cabinets was

furnished; no mention was made of the apartment's furniture.

On September 9, 1988, the District Rent Administrator issued the "Order Finding Rent

Overcharge," determining that the owner collected an overcharge from the tenant as of May 21,

1986, totalling $6,353.48.  The rent calculation chart which is part of the order demonstrates how

the District Rent Administrator arrived at the finding of overcharge.  The chart shows that the owner

mistakenly took two 4% guideline increases in the same Guideline year, in violation of Section

2522.5(f) of the Rent Stabilization Code and Rent Guideline Board Order No. 17.  The chart also

shows that because the owner failed to properly prove the cost of improvements claimed pursuant

to Section 2522.4(a)(1) and (4) of the Code, although requested to do so, the owner was not

permitted to increase the monthly rent by 1/40th of such amount (Return A-12).

The owner filed a Petition for Administrative Review (PAR) on November 2, 1988.  In its

PAR, the owner contended that: 1) the tenant failed to pay rent to the owner after January, 1987; 2)

that the Rent Administrator adopted an improper base rent when he used as a base rent the prior
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tenant's rent of $825 rather than $858 (the rent of $825 plus a 4% renewal increase); 3) that the Rent

Administrator failed to adjust the rent on the basis that the apartment was furnished, alleging that

such adjustment is allowed under Section 2522.4(a)(1); and 4) that the Rent Administrator failed to

make an adjustment in the rent for the installation of kitchen cabinets (Return B-1).

The Commissioner found that: 

 On appeal, the petitioner-owner alleges, in substance, that the rent
calculation chart provided for overcharges during months that the
tenant did not pay rent; that the last payment of rent was made for the
month of January; that the tenant vacated the subject apartment after
defaulting in an eviction proceeding commenced in Housing Court
under Index Number L & T 88817/87; that the District Rent Adminis-
trator was in error in calculating overcharges for any period after
January 1987; that the District Rent Administrator used an incorrect
base rent in calculating the subject tenant's lawful regulated rent; that
the District Rent Administrator misinterpreted Rent Guidelines Board
Order Number 17 in not allowing a 4% increase for the subject
tenant's one year vacancy lease; that the District Rent Administrator
failed to allow any rent adjustment or request any additional informa-
tion regarding the furnishing of the subject apartment, even though
the owner requested such an adjustment in its answer of June 20,
1986; that the apartment was vacant at the time of the furnishing so
the tenant's consent was not necessary for such adjustment; that the
owner was not allowed an adjustment for kitchen cabinets and a
kitchen sink which were installed prior to the tenant's occupancy even
though the reasonable value of such installation was $4,300.00; that
because the owner was unable to provide cancelled checks and bills,
the adjustment was denied; that the work was performed at the
owner's factory which makes thousands of cabinets per year; and that
the owner did not purchase the cabinets from a supplier, but manufac-
tured and installed the cabinets and so could not provide cancelled
checks and receipts.

A review of the record in this case indicates that the District Rent
Administrator properly determined the tenant's complaint of rent
overcharges based upon the evidence of record before him.  At no
time in the proceeding before the District Rent Administrator did  the
owner assert that the tenant had stopped paying rent as of January,
1987.  Without evidence to the contrary, it was proper for the District
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Rent Administrator to presume that the tenant was paying rent in
accordance with the submitted leases.

A review of the Rent Calculation Chart made a part of the District
Rent Administrator's order reveals that the District Rent Administra-
tor correctly determined the amounts of the legal regulated rent for
the subject apartment and the rent overcharges.  In determining the
subject tenant's lawful rent as of the commencement of his occupancy
on March 15, 1986, it was proper for the District Rent Administrator
to adjust the September 30, 1985 rent of $825.00 per month by   11
1/2% for a one year vacancy lease under Rent Guidelines Board Order
Number 17.  Said percentage includes the 4% one year lease adjust-
ment which the owner incorrectly asserts was disallowed.  It was
proper for the District Rent Administrator not to base the subject
tenant's lawful rent as of March 15, 1986 on the monthly rental of
$858.00 per month charged the prior tenant pursuant to a renewal
lease which commenced on November 1, 1985, also under Rent
Guidelines Board Order Number 17.

In its answer to the tenant's complaint the owner stated, in part, that
as the tenant confirms, the apartment is furnished and that it increased
the rent for the apartment prior to the tenant's occupancy by an
additional 10% based upon it being a furnished apartment.  The
owner did not submit any evidence indicating what items of furniture
were installed in the subject apartment, when they were installed,
what the costs were, and proof of payment.  On appeal, the owner
claims that he was entitled to an adjustment for the furnishings
pursuant to 9 NYCRR 2522.4(a).  Said Section provides, however,
that the increase for new furniture or furnishings in an individual
apartment shall be one fortieth of the substantiated cost, not 10% of
the rent.  A prime tenant would be entitled to charge a subtenant 10%
of the lawful rent is the subletting involved a furnished apartment. 
There is no provision in the laws and regulations which allows an
owner to increase the rent of a subject apartment by 10% for furniture
or furnishings.  In the absence of any evidence indicating which items
of furniture were installed prior to the subject tenant's occupancy, the
costs involved, and proof of payment, the District Rent Administrator
properly did not allow any adjustment for alleged furniture or
furnishings.

Lastly, the District Rent Administrator properly disallowed an
adjustment for kitchen improvements which the owner alleges cost
approximately $4,300.00 as the owner similarly failed to substantiate
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such costs.  As owner is not entitled to an adjustment based upon the
approximate value the owner arbitrarily places upon improvements
where, as here, the owner's own materials were used, the owner's
employees provided the labor, and no evidence is produced to
substantiate any of the costs actually incurred.  The owner's unsub-
stantiated claims regarding the value of the kitchen improvements are
particularly suspect in view of the owner's unfounded claims and
improper charges for furniture and furnishings.  (Return: B-4)

In the owner's Article 78 proceeding the court below upheld the DHCR determination in all

respects.

ARGUMENT

A RATIONAL BASIS SUPPORTS THE DIVISION'S FINAL
ORDER WHICH ESTABLISHED THE LAWFUL STABILIZED
RENT FOR THE SUBJECT APARTMENT AND DETERMINED
THE AMOUNT OF RENT OVERCHARGES.  THE DIVISION
PROPERLY DISALLOWED RENT INCREASES FOR IMPROVE-
MENTS AND FOR FURNITURE.  AS THE DIVISION'S DETER-
MINATION IS IN FULL ACCORD WITH THE LAW, IT IS
ENTITLED TO JUDICIAL AFFIRMANCE.             

A. The Commissioner properly disallowed a rent increase based on alleged expenses for 20C(1)
improvements.

The Rent Stabilization Law establishes a system of rent regulation whereby owners are

afforded regular, periodic increases in rent designed to enable them to cover the rising cost of

maintaining their buildings and to receive a reasonable return upon their investment.  The rent

increases are implemented upon the execution of vacancy or renewal leases, and are determined by

standard guidelines promulgated annually by the Rent Guidelines Board.
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Under the Rent Stabilization Law and Code, an owner may not charge in excess of the base

rent plus applicable guidelines increases except upon certain specific, limited grounds set forth in

the Code.  It is well settled that the grounds for rent increases set forth in the Code are exclusive, and

that no stabilization rent may be increased except in accordance with the requirements of the Code. 

Matter of Abarn Realty Corp. v. Prince, N.Y.L.J., April 27, 1979, p. 7, col. 1 (Sup. Co., N.Y. Co.,

Williams, J.); Matter of Zielinski v. Conciliation and Appeal Board, N.Y.L.J., January 7, 1977, p.

11, col. 2 (Sup. Co., Asch, J.); Matter of Roth v. Conciliation and Appeals Board, N.Y.L.J., May 17,

1977, p. 11 col. 4 (Sup. Co., Kings Co., Greenspun, J.).

Section 2522.4(a)(1) and (4) authorizes an owner to increase the stabilized rent 1/40th of the

actual cost of new equipment or improvements installed in a particular apartment, provided the

equipment or improvements do not constitute a building-wide major capital improvement, and

provided the owner has obtained the written consent of the tenant in occupancy to pay the rent

increase.

Code Section 2522.4(a)(1) provides in pertinent part as follows:

An owner is entitled to a rent increase where there has been a
substantial increase, other than an increase for which an adjustment
may be claimed pursuant to paragraph (2) of this subdivision, of
dwelling space or an increase in the services, or installation of new
equipment or improvements, or new furniture or furnishings,
provided in or to the tenant's housing accommodation, on written
tenant consent to the rent increase.  In the case of vacant housing
accommodations, tenant consent shall not be required.

Section 2522.4(a)(4) authorizes an increase in the monthly stabilized rent of 1/40 the total costs of

the equipment or improvements.
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The clear purpose of Section 2522.4(a)(1) (and its essentially identical predecessor provision)

is to encourage owners to improve and upgrade individual apartments by giving the owner a benefit. 

An owner would be reluctant to, for example, install a new refrigerator if he did not receive a

simultaneous rent increase.  Further, Section 2522.4(a)(1) permits the owner to recover the full cost

of the item, over time, by increasing the base rent by 1/40th of the item's cost.  Even more, the rent

increase is indefinite; it continues past the forty month recoupment period.

When a tenant files a rent overcharge complaint and the owner alleges that there is no

overcharge because of 20C(1) improvements, the burden rests upon the owner to establish his or her

entitlement to 20C(1) increases, just as it does with any entitlement to a rent increase.  As this Court

recently stated in 985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J., March 28, 1991, p. 22, col. 3, (1st

Dept.):

...the burden is upon the owner to justify the increase sought by
presenting documentary support therefore, and it must submit all
relevant invoices, bills, cancelled checks and/or other material to the
Administrator and not initially at the appellate stage...

*  *  *  *  

Under these circumstances [the failure to sufficiently document the
alleged 20C(1) improvements], the Commissioner certainly had a
rational basis to rule that the landlord had improperly charged the
tenant for items which it could not substantiate, and the Supreme
Court was not warranted in providing the petitioner with another
chance to do what it had neglected to do in the first place.

The resting of the burden on the owner is based both on the fact that a landlord does not need

prior agency approval for 20C(1) rent increases and the fact that 20C(1) improvements are

commonly done before a tenant moves into an apartment.  In order to limit the possibility of padding
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and fraudulent claims, the burden is on the owner to submit sufficient documentary evidence to the

Division in order to establish entitlement to the rent increase.

In order for the Division to determine the nature of an alleged improvement, its cost and the

actual date of installation, the owner is required to submit documentation proving each specific

improvement, its costs, and the date of installation as well as proof the owner itself actually paid for

the improvement.  The courts have repeatedly affirmed this requirement to establish that the owner

is entitled to impose a rent increase under Section 20C(1) of the Code.  In the case of Eberhart Bros.,

Inc. v. Conciliation and Appeals Board (Sup. Ct., N.Y. Co., Edwards, J.) Index No. 29529/82, n.o.r.,

aff'd    A.D.2d     , 472 N.Y.S.2d 524 (App. Div., 1st Dept., 1984), the court upheld the rent agency's

decision which disallowed a rent allowance for improvements based on the owner's failure to

establish the cost of such increases, among other things.

Additionally, the courts have upheld rent agency determinations that disallowed the owner

a rent increase based on the fact that the work was performed by the owner's employees.  In the case

of Eberhart Bros., Inc. v. Conciliation and Appeals Board (Sup. Ct., N.Y. Co., Edwards, J.) Index

No. 29529/82 n.o.r., aff'd, __A.D.2d__, 472 N.Y.S.2d 524 (A.D., 1st Dept. 1984), this Court upheld

the rent agency's decision which disallowed a rent allowance for improvements based on the owner's

failure to establish the cost of such increases and that the work was performed by the owner's

employees.

In Eberhart Bros., the Court stated in pertinent part:

In the case at bar, the disputed items involve plumbing supplies,
carpentry work, parquet flooring and bathroom tile floor.  With
respect to plumbing supplies, the landlord merely approximated its
cost, rather than stating its actual cost.  Similarly, with respect to the
parquet flooring and bathroom tile floor, the landlord failed to
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provide a cost breakdown, inasmuch as this work was combined with
a work list done for another apartment in the subject building. 
Furthermore, the CAB disallowed an increase for carpentry work
performed by employees of the owner (Section 2(h) of the Rent
Stabilization Code), as evidenced by a payroll sheet.

The court finds that respondent CAB computed the stabilized rent in
accordance with the applicable law and regulations and upon the
evidence before it.  Its determination was neither arbitrary nor
capricious, but is rationally based (Matter of Colton v. Berman, 21
N.Y.2d 322, 334).

In Simon v. Division of Housing and Community Renewal, Index No. 19368/88, November

10, 1988, n.o.r., (Sup. Ct., Kings Co., Williams, J.), the Court found that:

It is the duty of the Commissioner who has far more expertise in these
matters than the Court, to decide which alleged expenses should be
allowed and which rejected under 20c(1) improvements.  The
Petitioner was obligated to substantiate its claims with proper
documentation.  The Court cannot find that the agency erred in
rejecting the documentation offered by Petitioner which failed to
itemize expenses or failed to show that the work or supplies for the
subject apartment.  Nor can the court hold that the agency's conclu-
sion that most of the work was in the nature o[f] repairs or mainte-
nance and not renovations was without a rational basis.

See also Eberhart v. Eimicke, Index No. 2060/88, June 17, 1988, n.o.r., (Sup. Ct., N.Y. Co.,

Silbermann, J.), aff'd, 151 A.D.2d 1052, 544 N.Y.S.2d 404 (1st Dept. 1989); Monovar Enterprises,

Inc., v. Division of Housing and Community Renewal, Index No. 16582/89, January 26, 1990, n.o.r.,

(Sup. Ct., Nas. Co., Roberto, J.); Orsid Realty Co. v. CAB, N.Y.L.J., January 26, 1984, p. 11, col. 

(Sup. Ct., N.Y. Co., Ascione, J.).

In the instant case the Commissioner carefully examined the owner's submissions regarding

alleged 20(C)(1) improvements in the subject apartment and properly concluded that the rent

increase for the alleged improvements should be disallowed.  Neither before the District Rent
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Administrator, at the PAR level, nor in this proceeding, did the owner submit any documentation

whatsoever to substantiate the costs of installation of the improvements claimed.  The owner

contends that because it manufactures cabinets it found it impossible to provide documentation. 

Nevertheless, possible sources of proof of cost easily come to mind:  proof of the cost of the

materials; cost of the same installation in other apartments; a work order directing the owner's

employees to make the installation; a factory invoice for the cabinets; some other kind of inventory

control document, or a statement of employee time expended in the installation of the cabinets.  No

such documentation was provided.  There is not even any independent proof that the cabinets are

sold by the manufacturing company to other parties for the amount alleged by the owner.  

The owner contends that its bare representation as to cost is "equivalent to the certification

of the cost of the work from the contractor".  To the contrary, it is merely a self-serving allegation

without any basis in fact.  The owner had ample opportunity to verify its claim.  It is not credible to

believe that a businessman owning rental real estate and running a manufacturing business has no

means of proving alleged costs.

Moreover, the owner has not only failed to provide any documentation of the costs incurred

in making the claimed improvement, but has contradicted itself as to the value of that installation. 

In the owner's original answer to the tenant complaint, the cabinets were worth "a value of about

$2,000." (Return A-3)  When the District Rent Administrator requested documentation of the costs

incurred the value of the cabinets more than doubled to $4,300.  

The owner also claims to have used its own employees to install the improvements.  When

this it done, the Division looks very carefully at such claims and requires complete and detailed

documentation in such instances.  The reason for the policy to the rent agency is obvious.  Any time

14



an owner claims the expense of its own work a question must be raised about the bona fide nature

of the transaction.  The opportunity for manipulation of figures and documents is apparent, as the

owner can produce invoices with no relationship to actual services performed.  The Division's

obligation under the law is to verify real expenses for actual work done before requiring the tenants

to pay an increased rent for same.  Were the Division to permit an owner a rent increase based upon

the claimed expenses of the owner, the Division would be unable to monitor true costs and expenses. 

The owner's contention that the Division's application of the statute encourages fraud by landlords

is totally meritless.  The owner contends that landlords who perform their own contracting services

may be provoked to submit false invoices.  The owner in the instant case would have the court

believe that landlords who keep no records whatsoever should be granted rent increases without

question, while those who maintain records should have their claims carefully scrutinized.

In another case involving a similar situation, Stanford Leasing Corp. v. CAB, Index No.

6006/83, memorandum decision dated September 30, 1983 (Sup. Ct., N.Y.Co., Myers, J.), the Court

upheld the Board's determination of the owner's application for major capital improvement rent

increases wherein the Board disallowed expenditures by a company with an ownership interest where

the owner failed to prove the necessity of the expense.  The Court held in pertinent part:

The Board found that the $2,030 expense in question was not
necessary to the capital  improvement and had not been adequately
documented, given this identity of interest between the principal
shareholder and the contractor and the petitioner.  While petitioner
contends that the use of a related entity to act as contractor reduced
the cost of the capital improvement no such proof was submitted to
either the agency or the court.  Neither did the petitioner provide
proof as to the necessity for a contractor to supervise the installation
when a duly authorized installer was engaged.  Under these facts the
agency had a reasonable basis for determining that $2,030.00 was an
unnecessary surcharge that should not be credited to the rent increase. 
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(Time Equities, Inc. v. CAB Index No. 25991/81 (Sup. Ct., N.Y. Co.,
Gabel, J. dated May 20, 1982).

Petitioner's constitutional claim of a denial of equal protection is
misplaced.  There is nothing in the record to support the assertion that
a landlord who uses a related entity  to do a capital improvement is
treated unequally and is deprived of his increase in rents to cover
expenses. . . 

. . . The right to contract of the landlord is not impeded by this
determination.  He may contract with whom he will to do a capital
improvement.  When he seeks to pass along the cost of such improve-
ment regardless of his relationship with the contractor to tenants he
must adequately document his expenses and show that the services
that were rendered were necessary to the improvement.  The agency
was following its statutory mandate when requiring such proof.

(emphasis added)

The owner's reliance on Stanford Leasing is completely misplaced, as the case clearly supports

DHCR's determination.

The owner also relies on the lower court decision in Guirdanella v. DHCR, 141 Misc.2d 714,

534 N.Y.S.2d 329 (Sup. Ct., NY Co.) (Rubin, J.), for the specious proposition that DHCR should

have made further inquiries.  Guirdanella, which was affirmed by this Court, __A.D.2d__, 564

N.Y.S.2d 13 (1990), is distinguishable on the facts and on the law.  In Guirdanella the owner had

submitted copious and detailed proof of the costs of installation of the improvement claimed.  In the

instant case, no proof at all was submitted aside from conclusory statements from the owner that the

work was worth (variously) $2000 and $4300.  In Guirdanella the Commissioner disallowed

statements of overhead and profit because he found the owner and the contractor to be the same

entity.  The court found that such commonality of identity had not been established and that

otherwise proper documentation had been submitted.  In the instant case the owner is admittedly the

contractor and admittedly kept no records which would have allowed the Division to document the
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owner's costs.  The factual circumstances which led to the Court's decision in Guirdanella do not

exist in the case at bar.

The owner would have the court rule that owners who do their own contracting but keep no

records are being denied equal protection of the law because they are treated the same as owners who

hire outside contractors.  Neither Guirdanella nor any other case cited stands for the proposition that

requested documentation need not be maintained or submitted provided the owner is its own

contractor.  DHCR has not concluded that work done by the owner itself is ipso facto disallowed. 

But neither is there some Constitutional standard which requires the agency to give an owner who

has claimed to do work itself special treatment or accept less rigorous proof from that owner.  The

owner's equal protection claim is a sham.

The finding of the rent overcharge is clearly proper.  The landlord failed to meet its obligation

under the law to provide documentation to substantiate that it was charging the legally regulated rent.

Under well settled principles of law the Court's function herein is completely accomplished

upon finding that a rational basis supports the agency's determination.  Thus, the Court cannot

substitute its judgment for that of the Commissioner.  Matter of Fresh Meadows Associates v. New

York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d

1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S,2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  The determination in the instant case

disallowing 20C(1) rent increases fully meets that test and the petition, being devoid of merit, should

be dismissed.
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B. The Commissioner properly concluded that the owner was not entitled to a rent increase for
furniture.

The owner, in claiming that ten percent of the rent increase was for furniture, apparently

confused two sections of the Rent Stabilization Code, neither of which apply in the instant case. 

Section 2522.4 (a) of the Code authorizes an owner to increase the stabilized rent by 1/40th of the

actual cost of new furniture or furnishings installed in a particular apartment.  Section 2525.6 (b) of

the Code provides that in the case of a sublet the prime tenant may charge a rental equal to the legal

regulated rent plus ten percent if the apartment is sublet fully furnished.  Under Rent Stabilization,

an owner has an obligation to continue to provide basic services without increasing the rent.  In the

case of a furnished apartment (in which the initial rent included furnishings), furniture is a basic

service and the owner cannot increase the rent for the provision thereof.  If the owner installs new

furniture (replacing the old furniture or turning an unfurnished apartment into a furnished apartment),

it then may increase the rent by one fortieth of the cost of that new furniture provided it can, upon

a complaint by the tenant, document the installation and cost.  In the instant case, the owner has

made no contention that any new furnishings were installed, nor has the owner attempted to

document the cost of any furnishings.  Therefore, no rent increase for new furniture may be granted. 

The owner was notified several times of its obligation to provide documentation of the cost of

installation, were new furnishings installed, but failed to submit any such documentation.

The owner, having improperly increased the rent by ten percent because the apartment was

furnished, apparently has taken the figure of ten percent from the section of the Code which governs

subletting.  The owner is not a prime tenant, this case does not involve a sublet, and there is no

provision which would allow an owner to increase the rent by ten percent for a furnished apartment. 
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It is well settled that the grounds for rent increase set forth in the Code are exclusive, and that no

stabilization rent may be increased except in accordance with the requirements of the Code.  9

N.Y.C.R.R. Section 2522.1.  Abarn Realty Corp. v. Prince, N.Y.L.J., April 27, 1979, p. 7, col. 1

(Sup. Co., N.Y. Co., Williams, J.);  Zielinski v. Conciliation and Appeal Board, N.Y.L.J., January

7, 1977, p. 11, col. 2 (Sup. Co., Asch, J.); Roth v. Conciliation and Appeals Board, N.Y.L.J., May

17, 1977, p. 11 col. 4 (Sup. Co., Kings Co., Greenspun, J.).

The owner's argument that no additional information about the furnishings was requested by

the District Rent Administrator has no merit.  It conveniently overlooks the fact that no allegation

was made to the District Rent Administrator that any new furnishing were installed.  Throughout the

proceeding, up to and including the owner's brief before this Court, the allegations made as to new

improvements in the apartment include no mention of new furniture.  Rather, the owner increased

the rent by ten percent, apparently under the mistaken belief that all furnished apartments could have

their rent raised by ten percent.  If the owner had attempted to increase the rent by ten percent

because the apartment had a wonderful view, the District Rent Administrator could not be faulted

for failing to request photographs or other proofs of the view.  Such an unwarranted increase would

simply be disallowed because there is no basis for it.  Likewise in the instant case. 

C. The Commissioner properly dismissed the owner's contention of non-payment of rent.

The Commissioner properly dismissed the owner's contention that the District Rent

Administrator's order should not be upheld because it orders repayment of overcharges for a period

when the tenant did not pay rent.  The owner made no effort to notify the Division of a change in

circumstances although the tenant allegedly stopped paying rent almost two years before the District
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Rent Administrator issued his order.  By law, administrative review proceeding is not a de novo

proceeding, but, absent good cause, is limited to the issues and evidence which were before the

Administrator.  9 N.Y.C.R.R. Section 2529.6 provides:

2529.6 Scope of review.

Review pursuant to this Part shall be limited to facts or evidence
before a Rent Administrator as raised in the petition.  Where the
petitioner submits with the petition certain facts or evidence which he
or she establishes could not reasonably have been offered or included
in the proceeding prior to the issuance of the order being appealed,
the proceeding may be remanded for redetermination to the Rent
Administrator to consider such facts or evidence.

As this Court recently held in 985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J., March 28, 1991, p. 22, col.

3, (1st Dept.), the burden is upon a party to present its contentions and evidence to the District Rent

Administrator, 

... and not initially at the appellate [PAR] stage unless it is established
that this evidence could not reasonable have been offered at the
administrative proceeding (9NYCRR 2529.5; see also Matter of
Fanelli v. New York City Conciliation and Appeals Board, 58 NY2d
952).

See also, 235 East 22nd Street Assoc. v. State of New York Division of Housing and

Community Renewal, (Sup. Ct., N.Y. Index No. 2222/85, Edward, J.) noted N.Y.L.J. October 18,

1985, p. 11, col. 5, in which the Court, in rejecting the claim that the Commissioner must consider

evidence submitted for the first time at the administrative appeal (PAR) level, noted that:

As to the petitioner's failure to submit in a timely fashion documenta-
tion to substantiate its claim for increased rent based on the installa-
tion of new equipment, no valid explanation or compelling reason has
been presented for permitting late submission of such documentation. 
Petitioner was made aware of the need therefor by sufficient notice
and for reasons known only by itself, did not submit the same,
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although, it or its managing agency was always in control of these
records.

This Court, in approvingly citing Matter of Fanelli, in 985 Fifth Avenue, recognized that the

same principle which applies to an attempt to raise new contentions or arguments for the first time

in an Article 78 proceeding applies as well in an administrative appeal.  It is well settled that a court,

in reviewing administrative determinations of the Division, may not consider arguments or evidence

not contained in the administrative record, but must determine whether the agency's determination

is rational on the basis of the administrative record before the agency at the time it made its

determination.  Likewise, a lower level administrative determination should not be vacated on the

basis of new evidence which was not properly before the agency when it issued its decision,

especially in the absence of a valid explanation for the failure to make the evidence available to the

District Rent Administrator in the proceeding below.  This position mirrors the well settled rule that

Courts will not grant a motion for a new trial on the ground of newly discovered evidence, where

that evidence could have been discovered by the exercise of due diligence for use on the first trial.

The owner in the case at bar had full and immediate knowledge of any alleged failure on the

part of the tenant to pay rent in February 1987, yet failed to notify the Division of such nonpayment

until it filed its PAR in November 1988.  The District Rent Administrator made his determination

correctly upon the facts before him and this correct determination should not be overturned because

of the owner's failure to notify the Division.  Therefore, the Commissioner properly declined to

accept the owner's allegation of tenant nonpayment on PAR.  

Reopening a proceeding whenever any party attempts to present new evidence on appeal

without a valid explanation for the delay would serve to further and unnecessarily protract
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administrative proceedings and would put an unwarranted burden on the agency involved and all

other a parties affected by the proceeding.  Here, the petitioner clearly was given notice and

opportunity to present the required documents to the District Rent Administrator.  Its own inaction

should not entitle petitioner to relief as petitioner was given a full opportunity before the agency and

has only itself to blame for the result. 

Moreover, the owner overlooks the fact that the determination does not preclude its seeking

an appropriate remedy in a court of competent jurisdiction.

D. The failure to name the tenant as a party in the Article 78 petition has no bearing on the
outcome of the proceeding.

The Court below incorrectly concluded that the tenant was required to be joined as a party

in the Article 78 proceeding.  There is no provision in the CPLR or elsewhere which requires that

a challenge to an agency determination must name third parties who may be beneficiaries of that

determination.  Nevertheless, the Court below did note the following correct proposition:

Further, even if the petition were not defective, petitioner has failed
to demonstrate that respondent's determination was arbitrary and
capricious, contrary to law, or otherwise improper (CPLR 7803).

Accordingly, the proceeding is dismissed.

As there is a rational basis for the Commissioner's determination, see, Matter of Fresh

Meadows Associates v. New York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390

N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976),

aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d

222, 230, 356 N.Y.S,2d 833 (1974); Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967),
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it is entitled to judicial affirmance, nothwithstanding the incorrect ruling of the Court below as to

the allegedly defective petition. 

CONCLUSION

The Judgment of the Court below should be affirmed and the Order of the Division upheld.

Dated:  Bronx, New York
April 16, 1991

Respectfully submitted,
DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
One Fordham Plaza - 4th Floor
Bronx, New York 10458

 

RICHARD HARTZMAN 
of Counsel
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