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DIVISION OF HOUSING AND COMMUNITY RENEWAL

("DHCR") OF THE STATE OF NEW YORK, TIME
EQUITIES, INC., 176 WEST 87TH STREET EQUITIES

GROUP, 600 WEST 183RD STREET CORP., and
JACK SUSSMAN,

Respondents-Respondents.

____________________________________________________
____________________________________________________
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DIVISION OF HOUSING AND COMMUNITY RENEWAL

____________________________________________________
____________________________________________________

PRELIMINARY STATEMENT

The sole issue in this case is whether or not DHCR's policy of apportioning refunds of excess

rents between current and former landlords in Fair Market Rent Appeals is reasonable.  If it is not

unreasonable or irrational, it is entitled to judicial deference.  See, In the Matter of Salvati v.



Eimicke, 72 N.Y.2d 784, 537 N.Y.S.2d 16 (1988);  Mounting & Finishing Co. v. McGoldrick, 294

N.Y. 104 (1945); White v. Winchester County Club, 315 U.S. 32 (1942).  The points and arguments

in respondent's brief do not show that DHCR's apportionment policy is unreasonable or irrational. 

That there might be other policy approaches which also may be rational does not negate the

rationality of the approach taken by DHCR.  Therefore, the Commissioner's determination and the

apportionment policy upon which it is based must be upheld.

ARGUMENT

The respondent makes numerous erroneous and meritless points in its brief.  Moreover, the

distinctions in statutory language pointed to by respondent, even when correct, have no bearing on

the legitimacy of DHCR's apportionment policy.  

Respondent incorrectly claims that there are statutory apportionment "guidelines that limit

a current owner's penalty for an unauthorized overcharge of an established registered stabilized rent

to three times the amount collected by that owner."  To the contrary, there is no such limit.  In fact,

there is no apportionment in overcharge cases filed after April 1, 1984.  The legislature was silent

on the question of apportionment in overcharge proceedings, just as it was with regard to Fair Market

Rent Appeals.  

Moreover, the fact that the FMRA provision of the law uses the term "paid" whereas the rent

overcharge provision uses the term "collected" is inconsequential.  Contrary to respondent's

assertion, it is not true that the term "collected" in the overcharge provision is limited to excess rents

collected by the current owner, as the provision does not distinguish between current and former

owners.
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The provision for a credit of the refund against future rents in the FMRA section of the

statute does not create a requirement that the entire refund must be credited against future rent where

a portion of the refund is owed by a prior landlord.  Indeed, the Rent Stabilization Code, 9 NYCRR

Section 2522.3(d), in language ignored in respondent's brief, explicitly limits the amount which may

be credited against future rents to the amount the present owner is liable for, which amount the Code

recognizes may be "all or any part of the refund".  The same section of the Code also distinguishes

between an affected owner, which can be a former as well as a current owner, from a present owner.

As for the hardship provision cited by respondent, Section 26-511(c)(6)(a), that provision sets

forth technical accounting principles to be contained in the Rent Stabilization Code for determining

whether a landlord is entitled to hardship rent increases.  Among them is a rule for calculation where

there is a new owner and records are unobtainable from a predecessor owner for the period from

1968 to 1970.  A technical rule explicitly set forth in the law for calculating hardship for new owners

where records are unavailable from former owners does not preclude the rent agency from

apportioning refunds in FMRAs where the law is silent on how to proceed.

Respondent erroneously argues that the rent agency was somehow precluded under the

former Rent Stabilization Code from apportioning refunds between present and former owners in

Fair Market Rent Appeals.  To the contrary, apportionment, which has continuously been the practice

under both the former and the present Codes, is a permissible policy under both.  Thus, even if

respondent were correct that the Division could not apply the present Code to the case at bar (which

is incorrect), no difference in result would be warranted.

As part of this argument respondent makes the incorrect assertion that former owners could

not be held liable for excess rent paid under the former Rent Stabilization Code because they were
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no longer members of the Rent Stabilization Association ("RSA").  To the contrary, owners, present

and past, were subject to liability under the former Code.  Liability during the period in which an

owner was a member of the RSA was not eliminated because an owner subsequently sold property

and may thus have no longer been a member of the RSA.  The Conciliation and Appeals Board

always exercised jurisdiction to determine the liability of former owners where that was proper; such

as in the case at bar.

The application of the provisions of the current Code to the case at bar do not contradict

Section 2 of Chapter 888 of the Laws of 1985, as erroneously claimed by petitioner.  Section 2

merely provided for the continuing applicability of the former Code, insofar as it was not

inconsistent with the law, until the current Code was promulgated in 1987.

There is nothing in the section which precludes the Division from applying the code in

existence at the time of the determination - in this case the current Code.   See, St. Vincent's Hospital

& Medical Center of New York v. DHCR, 109 A.D.2d 711 487 N.Y.S.2d 36 (1st Dept. 1986), aff'd,

66 N.Y.2d 959, 498 N.Y.S.2d 799.  Indeed, Section 2527.7 of the Code provides that the current

Code shall apply to pending proceedings commenced on or after April 1, 1984, unless hardship or

prejudice results.  This proceeding commenced in August, 1984.

In any case, as already noted the same apportionment policy was applied under both the old

and new codes.

As for the cases relied upon by respondent in her brief, none of them demonstrate any

irrationality in DHCR's policy.  In Manhattan Beach Assoc. v. N.Y.C. Conciliation and appeals

Board, N.Y.L.J., Aug. 3, 1981, p. 14, col. 3 (Sup. Ct., Kings Co., Dowd, J.), the court upheld an

order which found that the current owner was required to provide the same building services which
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had been provided by the former owner.  The principle applied in that case, that the new owner steps

into the shoes of the prior owner, is necessarily applicable in a situation involving the provision of

services.  However, that principle is not absolute.  It does not follow from the fact that a new owner

must continue to provide services which a prior owner provided that DHCR's apportionment policy

in FMRAs is unreasonable.  If a new owner were not required to provide the services given by a

former owner, the Rent Stabilization Law would be rendered a sham, as the court said in Manhattan

Beach.  But that is not the case with the apportionment policy.

Simon v. Elkon, N.Y.L.J., April 26, 1976, p.6, col. 1, (App. Term, 1st Dept.), and Matter of

St. Joan, S.A., N.Y.L.J., Sept. 1, 1982, p. 6, col. 5, both involve situations in which a new owner

improperly refused to offer a tenant a renewal lease.  As with cases involving the provision of

services, these cases concern a requirement that the current owner do what the prior owner was

required to do.  They do not involve a refund of excess rent paid to a prior owner where there is no

misfeasance on the part of the prior owner, and certainly none by the current owner.

The other three cases relied upon by the respondent, Matter of Charles Greenthal, 126

Misc.2d 795, 484 N.Y.S.2d 445 (Sup. Ct., N.Y. Co., Price, J., 1984), Turner v. Spear, 134 Misc.2d

733, 512 N.Y.S.2d 335 (Civ. Ct., N.Y. Co., Tom, J., 1987), and Coulston v. Singer, 86 Misc.2d

1001, 384 N.Y.S.2d 74 (1st Dept. 1976), all involve rent overcharge proceedings, where there is

misfeasance or malfeasance.  Fair Market Rent Appeals do not involved misfeasance or malfeasance. 

The many significant differences between rent overcharge determinations and Fair Market Rent

Appeals justifying different treatment was discussed at length in DHCR's main brief.  

Moreover, in Turner and Coulston the issues were presented to the court in the first instance

and not on judicial review of an administrative determination.  Nor was DHCR or its predecessor
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rent agencies a party to those cases.  That those court's may have decided those cases differently than

the rent agency does not render invalid an agency decision if it has a rational basis.  As stated by this

Court in Bambeck and Lukey v. Division of Housing and Community Renewal, 129 A.D.2d 51, 517

N.Y.S.2d 130, 134 (1st Dept. 1987):

However, and significantly unlike our case, the issue in DeLorenzo
and in Nicholson was presented to the courts in the first instance and
not, as here, on judicial review of an administrative determination. 
In concluding otherwise in our case, Special Term misperceived its
role on judicial review, limited to whether the administrative agency's
findings had a rational basis or were arbitrary and capricious. 
Considering the close factual issue presented on this record, there was
a rational basis for the determination, which must be sustained.

 
Likewise, in the case at bar DHCR is not bound by the decisions in the foregoing cases cited by

respondent.  As DHCR's determination and policy have a rational basis they must be upheld.

Finally, the answer to the court's speculation in Coulston that apportionment "might well give

rise to extensive abuses by way of questionable transfers of property for purposes of evading redress

for overcharges",  384 N.Y.S.2d at 75, is contained in the FMRA apportionment policy.  The policy

provides for no apportionment where there is collusion between current and prior owners.

Under well settled principles of law the Court's function herein is completely accomplished

upon finding that a rational basis supports the agency's determination.  Thus, the Court cannot

substitute its judgment for that of the Commissioner.  Matter of Fresh Meadows Associates v. New

York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d

1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S,2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967). The Division's apportionment
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policy is fair and reasonable  and should be upheld.

CONCLUSION

For the foregoing reasons, the judgment of the court below should be reversed, the

determination of DHCR affirmed, and the petition dismissed with costs.

Dated: Bronx, New York
  April 26, 1991

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent-Appellant
One Fordham Plaza - 4th Floor
Bronx, New York 10458
(212) 519-5769

Richard Hartzman
   of counsel

polanco.rpy/hart103
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