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This is an appeal from a judgment of the Supreme Court (Dowd, J.) entered in the office of

the Kings County Clerk on March 21, 1988.  The decision and judgment below dismissed a petition

brought pursuant to Article 78 seeking review of an administrative determination by the New York

State Division of Housing and Community Renewal (hereinafter "State Division").  The State

Division found that appellant's premises is not exempt from the Emergency Tenant Protection Act

and the Rent Stabilization Law, as it is a horizontal multiple dwelling containing six or more units,

and directed the petitioner to register the premises with the State Division and offer to current and



future tenants rent stabilized leases.

COUNTER-STATEMENT OF THE QUESTION PRESENTED

Did the State Division properly conclude that the subject premises, a two unit structure and

part of a horizontal multiple dwelling complex, is within the jurisdiction of the Emergency Tenant

Protection Act and the Rent Stabilization Law?

The court below implicitly answered in the affirmative.

COUNTER-STATEMENT OF THE NATURE OF THE CASE

The State Division, as the administering agency for rent regulation, has the responsibility to

determine whether ostensibly separate structures may in fact constitute an integrated real estate entity

arranged horizontally rather than vertically, thereby mandating protection of the subject tenancies. 

Although no single factor is determinative, common services, ownership and common facilities have

been the benchmark of those decisions.  The Courts have deferred to the judgment of the agency

where there is a rational basis to support it.  See, e.g., Castleton Estates Inc. v. Abrams, 208 Misc.

824, 147 N.Y.S.2d 889, aff'd, 1 A.D.2d 390, 152 N.Y.S.2d 181, lv to app. den., 2 A.D.2d 673, 153

N.Y.S.2d 551 (1956); Menoudakos v. Berman, 32 A.D.2d 631, 300 N.Y.S.2d 740, aff'd, 25 N.Y.2d

723, 307 N.Y.S.2d 225, Love Securities v. Berman, 38 A.D.2d 169 328 N.Y.S.2d 8 (1st Dept. 1972). 

This Court, in the recent decision in In re Krakower, 137 A.D.2d 688, 524 N.Y.S.2d 778 (2nd Dept.

1988), in upholding the State Division's determination that the premises therein constituted a

horizontal multiple dwelling, reaffirmed that horizontal multiple dwellings can be other than garden-

type maisonette dwellings.  See also, Bambeck and Lukey v. Division of Housing and Community

Renewal, 129 A.D.2d 51, 517 N.Y.S.2d 130 (1st Dept. 1987).

The courts have also upheld determinations finding that complexes involving structures not
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physically connected to each other are horizontal multiple dwellings.  See, e.g., Love Securities v.

Berman, supra (two buildings to the rear originally constructed as stables for the two front

buildings); Matter of Kahan v. Weaver, 12 A.D.2d 641, 209 N.Y.S.2d 70 (2nd Dept., 1960, lv. to

appeal den., 12 A.D.2d 806, 211 N.Y.S.2d 705 (1961) (two bungalows located to the rear of two

other buildings).

The Rent Stabilization Law and Regulations further provide that subsequent subdivision of

a premises subject to rent stabilization does not act to remove all or part of the premises from

stabilization jurisdiction.  See, 9 NYCRR 2510.11(d).

The instant case involves a twelve unit complex consisting of a ten unit structure and a two

unit structure originally constructed as a carriage house, both of which had been in common

ownership and management until subdivision by the current owner in 1983.  The two structures

shared water, sewer and heating systems, were on one tax lot, and water, sewer and real estate taxes

were paid in common until after the recent subdivision.  Based upon the totality of the circumstances

before him, the Deputy Commissioner found that

...there was such commonality of ownership, management and
services which eminated [sic] from and through the larger structure
and upon which 9 Hunts Lane was dependent that the District Rent
Administrator properly found them to constitute a horizontal multiple
dwelling comprising a total of 12  units, including the subject
accommodation.

Based upon the record before him the Commissioner rationally concluded that the subject premises

are a multiple horizontal dwelling and therefore are subject to the Rent Stabilization Law. 

The appellant in this appeal has abandoned his factual claim made below that there was no

rational basis for the Commissioner's finding that the subject premises are a horizontal multiple
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dwelling.  Rather, appellant only persists in his erroneous claim that the State Division does not have

jurisdiction over the two unit buildings to the rear because they are not class A multiple dwellings

as defined by the Multiple Dwelling Law.  However, the State Division's conclusion that the units

are covered by the Emergency Tenant Protection Act ("ETPA") and the Rent Stabilization Law

("RSL") is based on a sound and reasonable interpretation of this remedial legislation, is in full

accord with the controlling statutory provisions and the applicable precedent, and is entitled to

judicial affirmance.

COUNTER-STATEMENT OF THE FACTS

This proceeding involves the housing accommodation known as 9 Hunts Lane, Second Floor,

Brooklyn, New York.  The proceeding commenced on February 4, 1986 when the tenant filed an

objection with the Division, claiming that the landlord failed to register the premises as required by

the Rent Stabilization Law and failed to offer a renewal lease within the time limits allowed by the

law.  The tenant claimed that the building he resides in is part of a horizontal multiple dwelling with

116 Remsen Street by virtue of having a common boiler, gas, electrical and sewer system.  (Return:

A-1)

Subsequently, the landlord commenced a summary holdover proceeding against the tenant

in the Housing Part of Civil Court, Kings County.  On May 22, 1986, that matter was stayed by

Judge Gadsworth pending determination of the proceeding before the Division.  (Return: A-4, 5)

"B.C. Parris", the vice-president of the corporation which owns the subject premises

answered the tenant's objection to the Division on June 16, 1987, claiming that (1) the corporation

"bought this (2) family house in 1983"; (2) it pays its own real estate, water and sewer taxes; (3) the

house had its own back yard, roof, entrance, address, lot and block numbers, gas and electric
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services, and heat and hot water systems prior to and after the Rent Stabilization Laws went into

effect; and (4) that the building was never subject to rent stabilization and was decontrolled. 

Annexed to the answer was a copy of a deed transferring the property on October 20, 1983 from

Wilhelmina Parris to Nine Hunts Lane Realty Corporation; bills for real estate taxes, water charges

and sewer rent for the subject property; and a series of leases for the subject apartment with the word

"decontrolled" stamped on them.  

(Return: A-7).

On August 5, 1987, the tenant submitted additional information to the Division reiterating

that the subject building, 9 Hunts Lane, and the adjacent building, 116 Remsen Street, were

transferred under single deeds containing descriptions of both premises, with a single mortgage.  The

tenant, through his attorney, further stated that a separate heating system had been installed in the

subject premises in 1985; that Brooklyn Union Gas Company records showed that accounts for both

buildings were under 116 Remsen Street until 1985 and that a separate gas meter was only installed

in 9 Hunts Lane in 1985.  The tenant also stated that the owner had always treated the tenant as rent

stabilized by executing new and renewal leases at the guideline rates permitted under the Rent

Stabilization Law.  Finally the tenant questioned whether the transfer of ownership of 9 Hunts Lane

to Nine Hunts Lane Corp. in 1983 was an arms-length transaction. 

Attached to the submission were documents substantiating the tenant's claims, including

deeds from 1962 on conveying the two structures as one parcel; court papers from litigation brought

by the owner containing admissions as to common facilities, a single tax lot, and common payments

for water and sewer charges for both structures; deeds showing that Wilhelmina Parris purchased

both 9 Hunts Lane and 116 Remsen Street as a single parcel in March, 1983, but transferred only 9
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Hunts Lane to Nine Hunts Lane Corp. in October, 1983; and documents showing that Bernard Parris,

the vice president of Nine Hunts Lane Corp, was also the managing agent for 116 Remsen Street and

had an address the same as Wilhelmina Parris, the owner of 116 Remsen Street. (Return: A-10)

The Division conducted a physical inspection of the premises on August 5, 1986.  The

inspector reported that the landlord and a Mr. Yaneth acting as representative for the tenant were

present at the inspection.  The inspector reported as follows:

(1) 9 Hunts Lane is a two family house with one apartment on each floor;

(2) the landlord said the heating system for 9 Hunts Lane had been located in
116 Remsen St.;

(3) at present there are two gas heaters in back room closets providing heat
for 9 Hunts Lane and that the heaters were installed about two years prior;

(4) the landlord said that as of the summer of 1984 hot water is heated on the
premises of 9 Hunts Lane (the tenant representative said 1985);

(5) the landlord said that the sewer had been attached to 116 Remsen St. and
that pipes and connections were changed during 1984 to 1985;

(6) the two electric meters in 9 Hunts Lane had always been located there;

(7) the landlord said the two gas meters had been in 116 Remsen St. and were
transferred to 9 Hunts Lane two years before;

(8) there are new pipes in the second floor kitchen, some of which are
connected to the water heater on the first floor.

(Return: A-11)

On August 18, 1987 the District Rent Administrator issued an order concluding that:

Based on the credible evidence in the record, it is determined that 9
Hunts Lane and 116 Remsen Street constitute a horizontal multiple
dwelling containing six (6) or more housing accommodations and,
therefore, it is subject to Rent Stabilization Law.
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The Administrator found that:

An examination of the evidence in the file establish that the two
buildings were interdependent until 1985; that they had heat, hot
water, sewer system, gas and electric services in common until 1985. 
Consistent with past practice, the attempt by an owner to destabilize
housing accommodations by separating services which had previously
been common to both buildings is an attempt to evade the Emergency
Tenant Protection Act of 1974 and the Rent Stabilization Code...

(Return: A-12)

The owner filed a Petition for Administrative Review (PAR) on September 3, 1986, disputing

the inspector's report and claiming that the inspector "stated a personal history of the respondent

[tenant], Mark Summers."  On behalf of the owner, Mr. Parris also claimed that public records show

the separateness of 9 Hunts Lane and 116 Remsen St.; that 9 Hunts Lane was constructed as a

carriage house and had its own heating plant when constructed; and that this condition continued

until the house was converted into a two family dwelling in 1970.  He stated that the common

heating systems lasted from 1970 until 1985.  Mr. Parris also argued that the horizontal multiple

dwelling provisions do not apply to separate carriage houses, and claimed that he received no

notification of the additional information submitted by tenant on August 5, 1987.  (Return: B-1)

The owner submitted with its PAR a memorandum of law (Return: B-3) and an affidavit

from an architect which alleged that (1) 9 Hunts Lane was used as one family dwelling until 1970

when approval was obtained to convert it to a two family dwelling; (2) that prior to the conversion

the premises maintained a separate distinct heating system; (3) that the then owner of the premises

at no time referred to 116 Remsen Street in its application for the conversion of 9 Hunts Lane to a

two family dwelling; and (4) that 9 Hunts Lane has never been a part of 116 Remsen Street. 

Attached to the affidavit were certificates of occupancy for 9 Hunts Lane for two families (dated
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1970) and 116 Remsen Street for ten families (dated 1965), and the Minutes of the Board of

Standards and Appeals for the 9 Hunts Lane conversion which stated:

PREMISES AFFECTED--9 Hunts Lane, north side, 150 feet east of
Henry Street and 116 Remsen Street, Block 254, Lot 69, Borough of
Brooklyn. (emphasis added)

(Return: B-2)

On April 10, 1987 the owner was sent a "Notice of Opportunity to Present Further

Information and Evidence" regarding its "claim that 9 Hunts Lane was a fully independent one

family structure and carriage house (garage) prior to 1970", and requesting specific documentary

evidence.  (Return: B-5)  The owner responded on May 15, 1987, submitting a copy of an application

for certificate of occupancy for 9 Hunts Lane, architects rendering of the proposed 1970 conversion

of 9 Hunts Lane which states that the premises is the "rear of 116 Remsen St.", a letter from

Brooklyn Union Gas stating that they only keep records for four years, and a letter from the architect

reiterating the allegations he made in his earlier affidavit. (Return: B-6)

On June 15, 1987, the Deputy Commissioner issued an Order and Opinion denying the

owner's PAR concluding that:

It is abundantly clear from the record in the instant case that from at
least 1965, and as of the effective date of the ETPA, July 1, 1974,
there was such commonality of ownership, management and services
which eminated [sic] from and through the larger structure and upon
which 9 Hunts Lane was dependent that the District Rent Administra-
tor properly found them to constitute a horizontal multiple dwelling
comprising a total of 12  units, including the subject accommodation.

The Commissioner concludes from an examination of leases
submitted by the owner, that as of July 1, 1975 the subject accommo-
dation had become vacant and thus it became subject to rent stabiliza-
tion because it was not until October 20, 1983 that the owner sought
to sub-divide the property.  Said situation prevailed in December,
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1979, when the tenant herein rented said apartment.  The District
Rent Administrator properly determined that the subsequent transfer
of 9 Hunts Lane and the separation of services and reallocation of the
tax lot in October, 1983 did not deprive the tenant in occupancy of the
protection of rent stabilization.

(Return: B-7)

Subsequently, the owner commenced an Article 78 proceeding challenging the Deputy

Commissioner's determination.  The court below dismissed the Article 78 petition holding that the

Deputy Commissioner's "determination was not arbitrary, capricious or contrary to the law, but is

soundly based upon the evidence and the law".  (Record on Appeal: 19-20)

ARGUMENT

THE DEPUTY COMMISSIONER PROPERLY FOUND THAT
THE SUBJECT PREMISES IS A HORIZONTAL MULTIPLE
DWELLING SUBJECT TO THE EMERGENCY TENANT
PROTECTION ACT AND RENT STABILIZATION LAW AND IS
RENT STABILIZED.  HIS DETERMINATION IS THEREFORE
ENTITLED TO JUDICIAL AFFIRMANCE.                     

In accordance with ETPA, the Rent Stabilization Law and the relevant case law, the State

Division found in the case at bar that 9 Hunts Lane and 116 Remsen Street is "one integrated unit"

constituting a horizontal multiple dwelling subject to rent stabilization1.  The premises clearly share

common facilities and are under common ownership and management.  The relevant factors being

present, the Commissioner's determination was rationally based.  The challenge to this determination

has been abandoned by the appellant in this appeal, so that it is no longer disputed that the premises

     1  Appellant's allegation that the Commissioner's order made no reference to any jurisdictional
provision of the Rent Stabilization Law is incorrect.  In the first place, as argued below, ETPA
independently confers jurisdiction over the premises.  Secondly, the Commissioner's order, states
that the issue in the administrative proceeding was whether the subject premises is "subject to the
Rent Stabilization Law".  Third, the penultimate paragraph of the Commissioner's final order
bases his decision on both the ETPA and Rent Stabilization Law.
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is a horizontal multiple dwelling.

Rather, the issue before this Court (which is raised for the first time in this appeal) is whether

9 Hunts Lane, which has two apartments but is part of an integrated horizontal multiple dwelling of

twelve units, is subject to rent stabilization by virtue of the Emergency Tenant Protection Act of

Nineteen Seventy-Four, L. 1974, ch. 576, ("ETPA") and the Rent Stabilization Law.  

The argument that the subject premises is not subject to rent stabilization, despite its being

part of a horizontal multiple dwelling, because it contains only two apartments, was not raised before

the State Division for its consideration nor before the court below.  

It is axiomatic that court may not consider arguments or evidence not contained in the

administrative record, but must determine whether an agency's determination is rational on the basis

of the administrative record before the agency.  This Court in Klaus v. Joy, 85 A.D.2d 603, 444

N.Y.S.2d 69 (2nd Dept. 1981), held:

In an article 78 proceeding, a specific objection to an order of the city
rent agency cannot be considered by the court unless such objection
has been first presented to the agency in the tenant's protest of the
order (Administrative Code of the City of New York, Section YY51-
9.0, subd. a, par. 2; Matter of La Russo v. McGoldrick, 232 App. Div.
720, 127 N.Y.S.2d 410).  Petitioner's claims that (1), the order in
question is violative of the equal protection clause of the United
States Constitution and the New York State Constitution; and (2) the
District Rent Director was equitably estopped from issuing the order,
appear nowhere in the petitioner's protest and therefore are not
properly before this court.

See also, Plaza Realty Investors v. CAB, 110 A.D.2d 704, 487 N.Y.S.2d 607 (2nd Dept. 1985);

Lynch v. New York City Employees Retirement System, 64 N.Y.2d 1103, 490 N.Y.S.2d 165 (1988);

rev'g 103 A.D.2d 695, 478 N.Y.S.2d 620 (1st Dept. 1984); Yonkers Gardens Co. v. State Division

of Housing, 51 N.Y.2d 966, 435 N.Y.S.2d 706 (1980); Fanelli v. Conciliation and Appeals Board,
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58 N.Y.2d 952, 460 N.Y.S.2d 534 (1983), aff'g 90 A.D.2d 756, 455 N.Y.S.2d 814 (1st Dept. 1982).

In the case at bar the owner had ample opportunity to develop the argument during the

administrative proceedings.  It failed to do so.  Thus it is precluded from consideration as a basis for

review of the State Division's determination.  However, should the Court consider it, the following

is offered for its consideration.2

Section 3 of the ETPA (Section 8623, McKinney's Unconsol. Laws) authorizes the City of

New York and certain other municipalities to declare a public emergency as to any class of housing

accommodation which was, among other things, 

a. . . .heretofore or hereafter decontrolled, exempt, not subject to
control, or exempted from regulation and control under the provisions
of the emergency housing rent control act, the local emergency
housing rent control act, or the New York city rent stabilization law
of nineteen hundred sixty-nine. . .

Such housing accommodations may then be subject to rent stabilization, notwithstanding that they

had not previously been so.

By means of Resolution No. 276 of 1974, the New York City Council declared an emergency

pursuant to Section 3 of the ETPA, among other things, incorporating the above-quoted language

of Section 3:

Resolved, That the Council hereby determines that the public
emergency requiring the regulation and control of residential rents
and evictions within the City continues to exist and will continue to
exist after May 29, 1974; and be it further

Resolved, That the Council hereby determines that a serious public
emergency continues to exist in the housing of a considerable number

     2  The identical issue raised in this appeal has also been raised in an appeal before the
Appellate Division, First Department in Blane v. DHCR.  In that case, which was argued in
October, 1988, the issue before the court had been raised during the administrative proceeding.
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of persons within the City of New York and will continue to exist
after May 29, 1974; that such emergency necessitated the intervention
of Federal, State and local government in order to prevent specula-
tive, unwarranted and abnormal increases in rents; . . .and be it further

Resolved, That the council finds many owners of housing accommo-
dations in multiple dwellings not subject to the provisions of the City
Rent and Rehabilitation Law, or the City Rent Stabilization Law,
enacted pursuant to the authority conferred by Chapter twenty-one of
the laws of nineteen hundred sixty-two are demanding exorbitant and
unconscionable rent increases as a result of the aforesaid emergency;
. . .that unless such accommodations are subjected to reasonable rent
and eviction limitations, disruptive practices and abnormal conditions
will produce serious threats to the public health, safety and general
welfare; . . .and be it further

Resolved, That the Council hereby determines that the aforesaid
emergency exists and will continue to exist for all classes of housing
accommodations within the City of New York including, but not
limited to, housing accommodations heretofore destabilized,
heretofore or hereafter decontrolled, exempt, not subject to control,
or exempted from regulation and control under the provisions of the
local Emergency Housing Rent Control Law or the City Rent
Stabilization Law, subject to stabilization or control under the City
Rent and Rehabilitation Law or the City Rent Stabilization Law; this
finding is made pursuant to, and in accordance with, the provisions
of Chapter five hundred and seventy-six of the laws of nineteen
hundred seventy-four, known as the Emergency Tenant Protection
Act; and this finding is made for the purpose of implementing, and
establishing the local effective date for, such Emergency Tenant
Protection Act in and for the City of New York.

(emphasis added)

It is apparent that both the ETPA and the New York City Council resolution intended to

extend rent regulation beyond that which existed immediately before the enactment of the ETPA. 

The Rent Control Law, then as well as now, applied, for the most part, only to housing accommoda-

tions completed prior to February 1, 1947, which were not decontrolled after passage of the Vacancy

Decontrol Law in 1971 (L.1971, ch. 371).  The New York City Rent Stabilization Law, until the
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ETPA extended its coverage, for the most part only applied to buildings constructed after February

1, 1947 for which a certificate of occupancy was obtained before March 10, 1969, and which were

not destabilized after 1971 by virtue of the "Urstadt Law" (L. 1971, ch. 372).  

Resolution No. 276, in implementing the ETPA, brought under rent stabilization, among

others, those accommodations which had previously been decontrolled or destabilized, and acted

prospectively to bring under stabilization those units which would become decontrolled upon a

vacancy.  Thus, among other things, the ETPA acted to bring under stabilization the large class of

housing accommodations which had been completed before February 1, 1947 and which had become

or would become vacancy decontrolled.  In addition, housing built between 1968 and 1974 was

brought under rent stabilization.  These classes of housing had never previously been subject to the

jurisdiction of the New York City Rent Stabilization Law.  

Clearly, the jurisdictional reach of the ETPA extended beyond that of the Rent Stabilization

Law.  See, Axelrod v. Starr, 52 A.D.2d 232, 383 N.Y.S.2d 31, 32-3 (1st Dept. 1976).  Since pre-1947

horizontal multiple dwellings (such as the one in the case at bar) are subject to rent control, Love

Securities v. Berman, 38 A.D.2d 169 328 N.Y.S.2d 8 (1st Dept. 1972), upon vacancy decontrol, the

ETPA acts to place them under the rent stabilization system.  It is well settled that horizontal

multiple dwellings are subject to rent stabilization.  See, e.g., In re Krakower, 137 A.D.2d 688, 524

N.Y.S.2d 778 (2nd Dept. 1988); Bambeck and Lukey v. State Division of Housing and Community

Renewal, 129 A.D.2d 51, 517 N.Y.S.2d 130 (1st Dept. 1987), lv. to appeal to Court of Appeals

denied, 70 N.Y.2d 615, 524 N.Y.S.2d 676 (1988).

The petitioner-appellant concedes that horizontal multiple dwellings of six or more units are

subject to rent stabilization and, as already indicated, has abandoned his challenge to the
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Commissioner's factual determination that the subject premises is part of a horizontal multiple

dwelling2.  Rather, he erroneously argues that 9 Hunts Lane is not subject to rent stabilization

because it contains only two units, even though it is part of a horizontal multiple dwelling consisting

of twelve dwelling units.

A horizontal multiple dwelling is a complex treated as one integrated unit and is a multiple

dwelling for purposes of rent control and rent stabilization.  A horizontal multiple dwelling exists

where there are sufficient common facilities, ownership and management as determined by the State

Division.  See, e.g., In re Krakower, supra, 524 N.Y.S.2d 778 (2nd Dept. 1988); Bambeck and

Lukey, supra, 517 N.Y.S.2d at 135 (1st Dept. 1987).  

The regulation of horizontal multiple dwellings has a long history under both the rent control

and rent stabilization systems, even where parts of the integrated units have only one or two units

or apartments.  In the early case of Karol v. McGoldrick, 150 N.Y.S.2d 875 (Sup. Ct., Queens Co.,

1952), three buildings were found to be one unified six-family dwelling because of common

ownership and facilities.  In Bobal Holding Corporation v. McGoldrick, ___ A.D. ___, 141 N.Y.S.2d

926 (2nd Dept. 1955), the court affirmed the agency's determination that:

....the apartment in question is subject to rent control because it is
located in one building with four housing accommodations, rather
than that it is a component part of one of two buildings, each with two
housing accommodations.

Horizontal multiple dwellings which included one or two unit structures continued to be

regulated after the rent control law was amended in 1953 (L. 1953, ch. 321), to exclude from control

     2  With regard the Appellant's Point III, concerning the pending appeal in Salvati v Eimicke,
135 A.D.2d 424, 522 N.Y.S.2d 138 (1st Dept.), which was argued in mid-November, 1988, it is
respectfully suggested that this Court not decide the instant case until a decision has been
rendered in Salvati.
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"housing accommodations in one or two family houses which are or become vacant on or after April

first, nineteen hundred fifty-three".  In Castleton Estates Inc. v. Abrams, 208 Misc. 824, 147

N.Y.S.2d 889 (Nathan, J.), aff'd, 1 A.D.2d 390, 152 N.Y.S.2d 181 (1st Dept. 1956), lv to app. den.,

2 A.D.2d 673, 153 N.Y.S.2d 551 (1956), the Court made clear that one and two unit buildings which

were part of a horizontal multiple dwelling complex were still subject to rent control despite the fact

that independent one and two unit accommodations were excluded by the 1953 amendment.  The

case also made clear that certificates of occupancy were not controlling3 and that premises which

     3  Contrary to appellant's contention, issuance of a certificate of occupancy by the New York
City Department of buildings does not limit the New York State Division of Housing and
Community Renewal in its authority to determining coverage of a building under the rent laws. 
A certificate of occupancy only certifies that a premises conforms substantially to the approved
plans, specifications, and requirements of the building code.  The Department of Buildings has
no jurisdiction over the rent laws nor does it have authority to determine whether or not a
building is subject to those laws.
     Moreover, Section 645(e) of the New York City Charter, relating to the Department of
Buildings, specifically states that a certificate of occupancy shall be binding only upon "all
agencies and officers of the city . . . and upon the department of labor of the State of New York". 
Clearly, it is not, as indeed it should not be, binding upon the New York State Division of
Housing and Community Renewal.  In Levy v. McGoldrick, 279 App. Div. 940, 111 N.Y.S.2d
480 (1st Dept. 1952), this Court upheld the right of the State Administrator to find that there
were three apartments in a building rather than two units as set forth in the certificate of
occupancy.
     Furthermore, an application for a certificate of occupancy is an ex parte proceeding in which a
tenant cannot object to its issuance on grounds of coverage of the rent laws.  It is permissible for
the State Division to disregard a certificate of occupancy in reaching a determination under the
rent laws.  This was upheld in Castleton Estates and in Menoudakos v. Berman, 25 N.Y.2d 631,
307 N.Y.S.2d 225 (1969), with regard to horizontal multiple dwellings, and has been upheld in
other cases where accommodations were found to be subject to rent stabilization despite a
commercial certificate of occupancy or the absence of a residential certificate of occupancy.  See,
Lee v. Gasoi, 113 Misc.2d 760, 449 N.Y.S.2d 837 (Civ. Ct., N.Y. Co., Freedman, J., 1983), aff'd,
126 Misc.2d 719, 488 N.Y.S.2d 628 (App. Term, 1st Dept., 1984), aff'd, ___ A.D.2d ___, 501
N.Y.S.2d 290 (1st Dept. 1986); Mandel v. Pitkowsky, 102 Misc.2d 478, 425 N.Y.S.2d 926 (App.
Term, 1st Dept., 1979); Gordon & Gordon v. Madavin, Ltd., 108 Misc.2d 349, 441 N.Y.S.2d 574
(App. Term, 1st Dept., 1981), aff'd, 85 A.D.2d 937, 447 N.Y.S.2d 574 (1st Dept., 1981). 
Classification of a building for purposes of the rent laws is within the sole authority of the State
Division.  See, Schick v. Park Royal Associates, 65 N.Y.2d 1031, 494 N.Y.S.2d 292 (1985).
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were not "structurally integrated" could constitute a horizontal multiple dwelling.  The Supreme

Court (147 N.Y.S.2d 889 at 890) described the housing structures as follows:

The apartments in question are located in various buildings in
Castleton Park, an area owned by the petitioner which is described as
including "twenty-six structures covering approximately six acres on
three levels: one seven-story manually operated elevator apartment
having three apartments per floor, totaling twenty-two apartments;
one four-story manually operated elevator apartment having four
apartments per floor totaling seventeen apartments; twenty-two
cottages of sixty-four varied sized apartments of 3 1/2 rooms; one
two-story garage and carpenter maintenance shop and two summer
houses.

*  *  *  *

A New York City certificate of occupancy for one such structure
describes it as a two-family dwelling.  But such certificate of
occupancy has been held not conclusive upon a determination under
the emergency housing rent law.  Matter of Saxon House, Inc., v.
McGoldrick, N.Y.L.J., April 14, 1954, p. 7, col. 5, Sup.Ct., N.Y.Co.,
Walter J., Index No. 4392/1954; see also, Matter of Karol v.
McGoldrick, N.Y.L.J., Dec. 1, 1952, p. 1333, col. 4, Sup. Ct., Queens
Co., Conroy, J., and Matter of Jackson & Feldstein v. McGoldrick,
N.Y.L.J., October 25, 1954, p. 14, col. 1, Sup. Ct., Richmond Co.,
Norton, J.

*  *  *  *

...Respondent has held in effect that these accommodations were part
of a unified development or "horizontal apartment house" whose
exemption from control was not contemplated by the statute.  Upon
all the facts disclosed, it does not appear that this determination was
arbitrary, capricious or contrary to law.  

(emphasis added)

In unanimously affirming the Supreme Court decision, the Appellate Division, First Department held

:

The record before the Commission amply demonstrates that the
development has always been operated as a single project.  There is

16



no proof that any one building in this development at any time during
its existence has ever been operated or maintained as a single,
individual, separate unit apart from the others.  Whether the apart-
ments are located in a multiple dwelling, or in buildings containing
four apartments or only two, the operation has always been an
integrated one....

...The cost of maintenance of the premises was not segregated for
each building, but was bulked together to include wages of employ-
ees, the cost of heat, water, electricity and gas, janitorial materials and
supplies, insurance, and other items.

With respect to the three apartments located in separate two-family
structures, the contention of the appellant that these could be sold and
then individually owned and operated does not seem to be borne out
by the documentary proof before the Commission... Special Term has
heretofore held that the operation of a multiple number of one-and
two-family houses under single ownership constitutes "a horizontal
apartment house" and has denied applications for decontrol. In re
Jackson & Feldstein v. McGoldrick, 152 NYS2d 180; Norton J.,
Karol v. McGoldrick, 150 NYS2d 875, Conroy, J.  In the cited case,
heat and hot water was supplied from a common source.

While we cannot adopt these criteria as establishing an invariable rule
upon which to grant or deny decontrol, these factors together with the
other circumstances present in this case impel the conclusion that the
refusal of the Administrator to decontrol the subject premises was not
violative of the statute and was not arbitrary, unreasonable or
capricious.

(emphasis added)

152 N.Y.S.2d 181 at 183-84.

As approved by the Court in Castelton, accommodations in one or two unit buildings which

are part of horizontal multiple dwellings have consistently been held to be subject to rent regulation. 

In Cuccia v. Weaver, 19 A.D.2d 689, 191 N.Y.S.2d 644 (2nd Dept. 1959), this Court reversed

Special Term and found a rational basis existed for determining that the structures in question were

one four-family house and not two 2-family houses.  In Matter of Kahan v. Weaver, 12 A.D.2d 641,
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209 N.Y.S.2d 70 (2nd Dept., 1960), lv. to appeal den., 12 A.D.2d 806, 211 N.Y.S.2d 705 (1961),

this court upheld the control of a one-story frame bungalow which was one of two bungalows to the

rear of two other buildings, all of which were found to be an integrated horizontal multiple dwelling

complex.  The court concluded that:

In our opinion, the facts and circumstances warrant the finding that
the subject housing accommodation constitutes part of a multiple
dwelling, and justify the conclusion that the Administrator's determi-
nation in denying the decontrol was not unreasonable, arbitrary or
capricious.

209 N.Y.S.2d 70 at 72.

Similarly, in Berger v. Herman, 15 A.D.2d 792, 224 N.Y.S.2d 714 (2nd Dept. 1962), 

the State Administrator, in denying the landlord's protest and
affirming the Local Rent Administrator's decision wherein the
landlord's application for decontrol was rejected, determined: (1) that
the aforesaid rear building (containing two apartments) and the front
building (containing six apartments) erected on the same premises,
together constitute a horizontal apartment house in their actual use,
and were interdependent on each other for such use; and (2) that the
rear building was not a two-family house within the meaning and
intent of subdivision 12 of section 9 of the State Rent and Eviction
Regulations.

(emphasis added)

This Court affirmed the State Administrator's order.

In Menoudakos v. Berman, 25 N.Y.2d 631, 307 N.Y.S.2d 225 (1969), the Court of Appeals

affirmed an order of this Court holding that four two-apartment structures were "integral parts of an

eight-family houses and were therefore subject to rent control".  

See also, Love Securities v. Berman, 38 A.D.2d 169 328 N.Y.S.2d 8 (1st Dept. 1972), in

which two single family structures located on Barrow Street in Greenwich Village that were

originally constructed as stables and were physically separate from the front houses, were held by
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the court to be part of a single horizontal multiple dwelling complex and subject to rent control.

When the ETPA was implemented by the New York City Council by Resolution 276, there

was no intention to exempt horizontal multiple dwellings from regulation, no matter how many

accommodations were in each part of the whole complex.  There was no intention on the part of the

State Legislature or the City Council to exempt from regulation structures which had been regulated

for decades, such as those in the series of cases just reviewed, whether or not a part of the whole

consisted of one or two units.  Since the whole continued to be covered, each part of that integrated

whole continued to be covered.  

Both the ETPA and Resolution 276 cover classes of housing accommodations "heretofore

destabilized; heretofore or hereafter decontrolled, exempt, not subject to control, or exempted from

regulation and control under the provisions of. . .the New York city rent stabilization law. . ."

(emphasis added) (see, pp. 9-11, above).  The ETPA, as implemented by the City Council, covers

all classes of housing accommodations, except as expressly exempted in Section 5 of the Act

(McKinney's Unconsol. Laws Section 8625).  Although, subdivision (a)(4)(a) of Section 5 exempts

"housing accommodations in a building containing fewer than six dwelling units", a horizontal

multiple dwelling of six or more units, being an integrated unit, does not fall within the exemption. 

And being considered an integrated single unit, it is the total number of units, not the size of its

components that determines whether it is covered under ETPA.  Nor does any individual component

escape coverage because it has only one or two accommodations.  To interpret the law in that fashion

would eliminate from regulation horizontal multiple dwellings with components of one or two units,

a whole class of housing which has been regulated for decades (other than the brief period of

vacancy decontrol in the early 1970s), even since the vacancy decontrol of one and two unit
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dwellings in 1953 (see, Castleton, supra).  There is nothing in the statutory language which indicates

that the legislative intent was to exempt such structures.

Indeed, courts will not construe a statute so as to defeat the purposes of the statute or to

override the legislative intent.  John P. v. Whalen, 54 N.Y.2d 80 at 96 (1981).  As state in Section

321 of McKinney's Statutes:

Generally, remedial statutes are liberally construed to carry out the
reforms intended and to promote justice.

In a challenge to a different aspect of the Rent Stabilization Law, the Court held in Sommer

v. New York City Conciliation and Appeals Board, 93 A.D.2d 481, 462 N.Y.S.2d 200 (1st Dept.

1981), aff'd on opinion below, 61 N.Y.2d 973, 475 N.Y.S.2d 280 (1984), that these statutes, as

emergency and remedial, should be "liberally construed" according to their purposes:

Exclusion of a tenant from possession runs counter to the purpose of
the rent laws.  Hence, the exceptions created by Section 55(a) and
54(b) are properly strictly construed.  This would be equally true of
Section 54(e) of the Rent Stabilization Coded, which permits refusal
to renew the lease because the premises are not occupied as the
primary residence of the tenant.  On the other hand, Section 60 of the
Rent Stabilization Code, which requires renewal of the lease,
implements the purposes for which the rent laws were enacted. 
Accordingly, it is to be construed liberally.

The purpose of the ETPA is stated in Section 2 (McKinney's Unconsol. Laws):

. . .preventive action by the legislature continues to be imperative in
order to prevent exaction of unjust, unreasonable and oppresive rents
and rental agreements and to forestall profiteering, speculation and
other disruptive practices tending to produce threats to the public
health, safety and general welfare; . . . and that the policy herein
expressed shall be subject to determination of the existence of a
public emergency requiring the regulation of residential rents within
any city, town or village by the local legislative body of such city,
town or village.
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In Association of Commercial Property Owners, Inc. v. New York City Loft Board, 118

A.D.2d 312, 505 N.Y.S.2d 110, 113-14 (1st Dept, 1986) a case concerning the jurisdictional reach

of the loft law (Article 7-C), the Court held that:

Article 7-C, being remedial legislation, should be liberally construed
to spread its beneficial effects as widely as possible.  "Given the
choice of two interpretations of the Loft Law, one restricting coverage
and one broadening it, the remedial nature of the legislation forcefully
argues for the adoption of the latter course * * * To the extent the
Loft Law is restricted in its coverage, the purpose of the law is
defeated." [citations omitted].

Likewise, given two interpretations of the ETPA and Rent Stabilization Law, one restricting its

coverage and one broadening it, "the remedial nature of the legislation forcefully argues for the

adoption of the latter course."  Appellant's interpretation, which would exempt a whole class of

buildings from rent stabilization which has been regulated for decades, must be rejected.

Appellant's interpretation erroneously argues that the ETPA does not independently confer

jurisdiction but that there is a "two-tiered test" for stabilization coverage in New York City:  first,

a building must be within the jurisdiction of the Rent Stabilization Law as determined by Section

26-504 (formerly YY51-3.0) of the New York City Administrative Code; and second, the building

must fall within the jurisdiction of the ETPA.  Appellant sweepingly claims that, "[i]f a building is

exempt under the RSL [Rent Stabilization Law], it could not be stabilized, irrespective of the broad

language of the ETPA".

To the contrary, as already outlined above on pages 15-16, whole classes of buildings (pre-

1947 buildings, for example) which were not regulated under the Rent Stabilization Law, were made

subject to rent stabilization by the ETPA.  Jurisdiction was conferred independently by the ETPA,

as implemented by City Council Resolution No. 276.  Subdivision (b) of Section 26-504 of the Rent
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Stabilization Law, which provides for the jurisdictional reach of the Rent Stabilization Law to

Other housing accommodations in class A or class B multiple
dwellings made subject to this law pursuant to the emergency tenant
protection act of nineteen seventy-four, 

does not negate the independent jurisdictional basis of the ETPA.  Subdivision (b) simply makes the

stated classes of housing accommodations subject to both the Rent Stabilization Law and the ETPA. 

It does not exclude from regulation those classes included in the ETPA which are not referred in

subdivision (b).

The Court of Appeals in Axelrod v. Starr, 41 N.Y.2d 942, 394 N.Y.S.2d 639 (1977), aff'g

52 A.D.2d 232, 383 N.Y.S.2d 31 (1st Dept., 1976), has already rejected the same argument that

appellant makes herein that apartments allegedly exempted from the Rent Stabilization Law are also

exempted by that fact from the ETPA.  In Axelrod, the Court of Appeals affirmed on the opinions

of Mr. Justice Samuel J. Silverman at the Appellate Division and Mr. Justice Nathaniel T. Helman

at Special Term. 

In Axelrod, it was found that the apartments were exempt from the Rent Stabilization Law

pursuant to former Section YY51-3.0(a)(1)(a) (renumbered as Section 26-504(a)(1)(a), as the

building had been "financed by loans from a public agency".  Although exempt from the Rent

Stabilization Law, the Appellate Division held that the apartments were subject to the ETPA.  Justice

Silverman, writing for the majority, stated:

It is apparent that both the ETPA and the New York City Council
resolution intended to extend rent regulation beyond that which
existed immediately before the enactment of the ETPA.

It is further apparent that one of the precise areas to which both the
State Legislature and the City Council intended to extend the Rent
Stabilization Law was to premises theretofore exempted from the
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Rent Stabilization Law.  Thus the resolution of emergency required
by ETPA Section 3 (McKinney's Unconsol. Laws Section 8623)
declares the existence of a public emergency requiring the regulation
of the residential rents for classes of housing accommodations
"heretofore destabilized:  heretofore or hereafter decontrolled,
exempt, not subject to control, or exempted from regulation and
control under the provisions of the New York city rent stabilization
law of nineteen hundred sixty-nine." The New York City Council
resolution incorporates this language verbatim.  This seems to me to
be a clear declaration that both the State Legislature and the City
Council intended that to the extent that the ETPA applied, it should
supersede pre-existing exemptions.

383 N.Y.S.2d 31 at 32-33.

Mr. Justice Helman reached the same conclusion in his opinion, finding the exemption in the

Rent Stabilization Law was not carried over in the ETPA, and was therefore regulated under the

latter statute.

In Cornerstone Baptist Church v. Rent Stabilization Association, 55 A.D.2d 952, 391

N.Y.S.2d 150 at 151 (2nd Dept. 1977), this Court stated:

What the ETPA did, inter alia, was to place under the Rent Stabiliza-
tion Law apartments which had been vacancy decontrolled or which
where not previously controlled by reason of having been completed
subsequent to March 10, 1969 (see, Perth Realty Co v. Dovoll, 79
Misc.2d 514, 358 N.Y.S.2d 619).  The ETPA merely adds classes of
accommodations to the coverage of the Rent Stabilization Law. . .

The Court of Appeals reinforced this same principle in Zeitlin v. Conciliation and Appeals

Board, 46 N.Y.2d 992, 416 N.Y.S.2d 233 (1979) holding:

 The intervenor contends that the apartment in question is still subject
to the prior laws, although exempted from them, and is thus not
subject to the ETPA.  The exception provided by Section 5 of the
ETPA, however, must be read in conjunction with Section 3 of the
ETPA.  If interpreted as the landlord suggests, Section 5 would make
a nullity of large parts of Section 3.l  We reject such an interpretation
and conclude that the two sections taken together authorize the
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imposition of controls pursuant to a declaration of a local state of
emergency with respect to all residential housing accommodations
not currently regulated pursuant to the prior rent control provisions,
in the absence of some other exclusion provided in the ETPA. 
(emphasis added)

In the instant case, as 9 Hunts Lane is part of a horizontal multiple dwelling of twelve units--

and is not exempted by ETPA--it is regulated pursuant to the ETPA, irrespective of the alleged

exclusions of the Rent Stabilization Law.

But, even were appellant's interpretation correct, the jurisdictional prerequisites of the Rent

Stabilization Law are met in the case at bar since the subject premises as a whole is a twelve unit

horizontal multiple dwelling and hence is a class A multiple dwelling.  The Multiple Dwelling Law

defines a "multiple dwelling" as a "residence or home of three or more families living independently

of each other", (Multiple Dwelling Law, Section 4(7)); a "class A multiple dwelling" as a "multiple

dwelling which is occupied, as a rule, for permanent residence purposes", (Section 4(8)(a)); and a

"class B multiple dwelling" is one which is occupied, as a rule transiently...." (Section 4(8)(b)).  It

is undisputed that the premises in the instant case are occupied for permanent residence.  As an

integrated horizontal multiple dwelling unit contains the residences of more than three families, it

is by definition a class A multiple dwelling and is therefore covered by subdivision (b) of Section

26-504.  The statute does not limit in any way the classification of the units which comprise a

multiple dwelling.

The Division's interpretation has been upheld by the Appellate Division, First Department

in the analogous case, Gottlieb v. Mirabal, 123 A.D.2d 574, 507 N.Y.S.2d 384, 386 (1987), lv. to

appeal to Court of Appeals denied, 69 N.Y.2d 609, ___ N.Y.S.2d ___, involving a horizontal

multiple dwelling which in part contained class B dwelling units.  The Court held that:
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The statute does not limit in any way the classification of the units
which comprise a horizontal multiple dwelling.  Had the legislature
intended to require that only class A dwelling units be incorporated
into a horizontal multiple dwelling for purposes of coverage under the
Rent Stabilization Law, it could easily have specified that the six or
more dwelling units be class A dwelling units.  This view is consis-
tent with the canon of statutory construction "expressio unius est
exclusio alterius."

The crux of appellant's whole interpretation, that, because the two unit structure is not a class

A multiple dwelling it cannot be counted as part of the integrated unity of a horizontal multiple

dwelling constituting, as a whole a class A multiple dwelling, ignores a long history of case law,

defies common sense, defeats the legislative intent, and is in error.

Appellant's heavy reliance on La Guardia v. Cavanaugh, 53 N.Y.2d 67, 440 N.Y.S.2d 586,

(1981) is inapposite.  In that case, the Court of Appeals, in a four to three decision with a strong

dissenting opinion, held that class A but not class B multiple dwellings were encompassed within

the phrase "other housing accommodations" in subdivision (b) of Section YY51-3.0 (now Section

26-504) of the Rent Stabilization Law because subdivision (a) only included class A multiple

dwellings.  The issue of horizontal multiple dwellings was not before the Court in that case. 

However, there is nothing inconsistent between that case and the case at bar since, as previously

argued, horizontal multiple dwelling complexes are class A multiple dwellings.  

Moreover, the Court in LaGuardia based its interpretation in large measure on the legislative

history and background concerning the applicability of rent stabilization to class B multiple

dwellings.  In fact, the Court relied in part on the exclusion of class B dwellings from regulation by

the Rent Stabilization Association (the landlord's own organization and the agency responsible for

the stabilization program).  There is nothing in the legislative history or background relating to

25



horizontal multiple dwellings which indicates any likewise intention to limit the applicability of rent

stabilization to these complexes, whatever the size of their parts.  Furthermore, contrary to the

situation in LaGuardia, the rent agencies have consistently and continuously regulated horizontal

multiple dwellings, no matter what the size of their parts.  It is apparent that the Legislature and City

Council fully intended that these complexes, which had been subject to rent control for over two

decades, would, upon decontrol, be subject to rent stabilization.

In addition, the majority's interpretation in LaGuardia was abrogated by the State Legislature

only 37 days later by passage of Chapter 675 of the Laws of 1981, which amended subdivision (b)

by adding, after "other housing accommodations", the phrase "in class A or class B multiple

dwellings".  Senator Marchi's supporting memorandum to the amendment made clear that the Court's

majority decision had not reflected the original legislative intent of the ETPA:

This bill amends subdivision B of the New York City Administrative
Code [YY51-3.0], to certify the inclusion class B multiple dwellings
under the New York City Rent Stabilization Law.  Residents of Class
B multiple dwellings have been protected by the Emergency Tenant
Protection Act since its enactment.  As a result of LaGuardia v.
Cavanaugh . . . these residents, 30,000 in all, will be subject to
eviction.  This amendment will prevent that." 

(emphasis added)

See, New York State Legislative Annual, 1981, pp. 354-55; also quoted in Hickey v. Bomark

Fabrics, Inc., 120 Misc.2d 597, 467 N.Y.S.2d 496, 497 (App. Term, 1st Dept., 1983).

The statutory amendment was enacted solely to rectify the ruling in LaGuardia.  It was

amelioratory in intent and was clearly not intended to eliminate classes of housing from the

protection which had previously been covered by the ETPA and the previously unqualified language

of subdivision (b) of YY51-3.0.  
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See, McKinney's Statutes, Section 193b.

The other cases relied upon by appellant are also inapposite.  The Court in Minton v. Domb,

63 A.D.2d 36, 406 N.Y.S.2d 772 (1st Dept. 1978), held that cooperative and condominium

apartments were not covered by rent stabilization because Section YY51-3.0(a) limited jurisdiction

to "Class A multiple dwellings not owned as a cooperative or as condominium".  This holding

reflected the fact that the New York City Council did not intend to cover cooperatives or

condominiums when it adopted (and has readopted) ETPA.  Furthermore, since horizontal multiple

dwellings with permanent residences are class A multiple dwellings, there is no conflict between the

Commissioner's determination in the case at bar and the holding in Minton v. Domb.

Meskill v. Park Summit Realty Corp., 90 A.D.2d 410, 457 N.Y.S.2d 280 (1st Dept. 1982)

involved the exclusion from rent stabilization of a hotel apartment renting for more than $350 on

May 31, 1968, and construed a different section of the Rent Stabilization Law, YY51-3.1, than is in

question herein.  The case did not involve a horizontal multiple dwelling.  Again, the case at bar

presents no conflict with the Court's decision in Meskill.  Indeed, as this Court stated in Meskill:

LaGuardia also recognized that the interpretation of these rent laws
by the responsible agency should be a "persuasive indication" (p. 77,
440 N.Y.S.2d 586, 423 N.E.2d 9).

457 N.Y.S.2d at 281.  In LaGuardia, the Court of Appeals noted that "the Rent Stabilization

Association, the agency charged with direct responsibility for the stabilization program, gave the

exclusion of class B dwellings it imprimatur of approval".  440 N.Y.S.2d 586 at 591.  In Meskill,

the Court noted that the New York City Department of Housing Preservation and Development, in

a similar case, found that hotel apartments that rented in excess of $350 a month on May 31, 1968
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were excluded from rent stabilization4.  In the case at bar, the responsible agency, the State Division,

has found the subject premises to be covered by Rent Stabilization.  That determination is a

"persuasive indication" of the proper interpretation of the rent laws in relation to horizontal multiple

dwellings and should be upheld since it is not unreasonable.  See, cases cited at pages 31-32, below.

Brewster v. Gavins, 117 Misc.2d 952, 459 N.Y.S.2d 561 (N.Y. Civ. Ct. 1983), was a

holdover proceeding which involved the application of the hotel stabilization code and sections of

the Rent Stabilization Law, and the construal of a 1982 amendment to those sections, none of which

are in issue in the case at bar.

Cohen v. Brown, Harris, Stevens, Inc., 64 N.Y.2d 728, 485 N.Y.S.2d 746 (1984), and 1036

Park Corporation v. Francis, 117 Misc.2d 1020 (App. Term, 1st Dept. 1983), simply involved a more

or less mechanical application of the holding in Minton v. Domb, that dwellings owned as

cooperatives or condominiums are not subject to rent stabilization.

Finally, the appellant cites Jaffe v. McGoldrick, 285 App. Div. 889, 137 N.Y.S.2d 519 (2d

Dept. 1955) and Mayfair-York v. Weaver, 13 Misc. 2d 829, 178 N.Y.S.2d 254 (Sup. Ct., N.Y. Co.

1958), aff'd, 9 A.D.2d 747, 193 N.Y.S.2d 968 (1st Dept. 1959), for the proposition that the rent

agency may not disregard the Multiple Dwelling Law when determining the applicability of the rent

laws to a housing accommodation.  As already argued herein at length, the State Division has not

disregarded the Multiple Dwelling in finding that horizontal multiple dwelling complexes, with parts

containing one or two units, are subject to rent stabilization.  Contrary to appellant's assertion, it is

proper to consider the "aggregate" complex, being a single "integrated unit", in determining coverage

     4  It should be noted that the Court in Meskill was not reviewing a determination of the rent
agency but an action for declaratory judgment brought by the tenant in Supreme Court.
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under rent stabilization.  Nor is the appellant correct in asserting that a certificate of occupancy is

determinative.  As pointed out in footnote 3, page 18, above, a certificate of occupancy issued by the

New York City Department of Buildings for a part of such complex under a law which has a very

different purpose than the rent laws, is not binding upon the State Division, and is not determinative

of the applicability of the rent laws to those premises.  Indeed, in Menoudakos v. Berman, 25 N.Y.2d

631, 307 N.Y.S.2d 225 (1969), the Court of Appeals . . .  [The text of the brief from this point to the

end is missing.]
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