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PRELIMINARY STATEMENT

The respondents' brief is grounded in factual errors, distortion and illogical arguments.  Their

misplaced reliance upon the rule that an advserse party in a medical malpractice action can be

compelled to give expert testimony, even were it applicable in non-malpractice cases, begs the

question which is before the Court; i.e., whether DHCR is a necessary and proper party to the action. 

Respondents' claim that DHCR refused to grant them a hearing in an administrative proceeding and

then determined that the subject apartment is decontrolled is a stubborn refusal to admit the obvious

facts that they have made no application to DHCR and that the report which they filed is not a

DHCR determination.  Their assumption that the granting of DHCR's motion would deprive them

of their day in court is inexplicable.  Respondents act as though DHCR's basic arguments will

disappear if they go unaddressed, and seem to believe that they can determine by fiat the nature and

meaning of DHCR documents and procedures.  As this brief will make clear, there is no merit to

their arguments.  If this Court reverses the court below and grants DHCR's motion, respondents will

have their full day in court with regard to the status of the subject apartment and with regard to

whether the current occupant is entitled to continued possession of the apartment.

A. DHCR cannot be compelled to give expert testimony in this proceeding.

Respondents concede that the court below denied DHCR's motion to be dropped as a party

on the ground that it should be kept in the litigation to provide expert testimony.  But they fail to see

that this is an attempt to do an end run around the well settled rule that a person may not be

compelled to testify and give his or her opinion as an expert against his will.  People ex rel.
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Kraushaar Bros. & Co. v. Thorpe, 296 N.Y. 223, 72 N.E.2d 165.  If a disinterested person (as DHCR

is in the case at bar) could be compelled to testify as an expert merely by having been joined as party

in a lawsuit, the aforesaid rule would be meaningless.  Not only government agencies with specific

expertise such as DHCR, but medical associations, engineering consulting firms, and the like, with

specialized areas of expertise could be compelled to provide expert testimony on the mere whim of

a plaintiff adding their name as a party to a lawsuit even though they had no interest in that lawsuit. 

If DHCR could be compelled to provide expert testimony merely by being named as a party

to a lawsuit, the demand for testimony would likely skyrocket.  The agency would have to provide

a whole unit of witnesses just to respond to demands to testify.  Its obligation to administer the rent

laws could ultimately be compromised by unauthorized sworn statements made on behalf of the

agency in extra-agency proceedings regarding matters which may subsequently come before the

agency.  These statements, while not made by, or in consultation with the Commissioner, may

nevertheless be viewed as binding on the agency or as expressing the agency's policy or determina-

tion.  In addition, the time spent by DHCR employees in court would be a drain on limited agency

resources.

Respondents' claim that DHCR, as a party to the lawsuit, can be compelled to give expert

testimony begs the question as to whether DHCR should be dropped from the litigation as not being

a necessary or proper party.  

Moreover, the rule upon which respondents rely upon for their argument that DHCR can be

compelled to give expert testimony, first set forth in McDermott v. Manhattan Eye, Ear & Throat

Hospital, 15 N.Y.2d 65, 255 N.Y.S.2d 65 (1964), appears to be limited to physician-defendants in

medical malpractice actions.  The Court of Appeals in Gilly v. City of New York, 69 N.Y.2d 509,
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516 N.Y.S.2d 166, 167 (1987), has characterized the issue in McDermott as follows:

In McDermott v. Manhattan Eye, Ear & Throat Hospital, 15 N.Y.2d
65, 255 N.Y.S.2d 65, 203 N.E.2d 469, we addressed the related issue
of whether a physician-defendant could be called as an expert witness
by the plaintiff in a medical malpractice case.

The court in Weiss v. Nurse Midwifery Associates, 124 Misc.2d 141, 476 N.Y.S.2d 984, 987 (Civ.

Ct., Kings Co., 1984), stated that:

... the McDermott rule, applies only to expert testimony in a malprac-
tice action, while plaintiff's cause of action herein is based solely on
contractual liability.

The statement by the court in In the Matter of Browning, 125 Misc.2d 896, 480 N.Y.S.2d 671

(Civ. Ct., Queens Co., 1984), a juvenile delinquency proceeding, that an official of the Department

of Social Service could have been called as an expert witness under the McDermott rule, had he been

a party, is dictum and does not appear to reflect the body of case law which invokes the rule only in

medical malpractice cases.  Likewise the implicit reference to the applicability of the McDermott

rule in the Fourth Department's opinion in Brandes v. Pettibone, Inc., 62 A.D.2d 1133, 404 N.Y.S.2d

188, 190 (1978) is dictum.  The Court in Brandes concluded that the engineers in that case could not

be compelled to testify concerning their expert opinions since they were not parties to the action or

employees or agents of a party.

But even if the McDermott rule were not limited to medical malpractice actions, the Court

of Appeals did not intend it to be applicable in circumstances where the party is independent and

disinterested in the outcome, but only to those cases in which the party is truly an adversary.  The

reasoning of the Court, although directed to non-party witnesses, is equally applicable to situations

such as in this case:
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In that case [Kraushaar, supra], the witness (a real estate appraiser)
called to testify as an expert was not a party to the action.  Such an
independent, disinterested witness, we held, could not be required to
testify as an expert.  That our decision in Kraushaar was not con-
cerned with the situation where the expert and the defendant are one
and the same person is implicit from the very tone of the opinion
itself and, more importantly, from the reasoning underlying the
decision.  That reasoning, although not expressly articulated in the
opinion, was relied upon in Buchman v. State, 59 Ind. 1, a case cited
with approval in Kraushaar (296 N.Y., at p. 225, 72 N.E.2d, at p.
166).  As the Indiana court noted (59 Ind. 1, 6), " 'to compel a person
to attend [a trial] merely because he is accomplished in a particular
science, art, or profession would subject the same individual to be
called upon, in every cause in which any question in his department
of knowledge is to be solved.  Thus, the most eminent physician
might be compelled * * * to attend from the remotest part of the
district, and give his opinion in every trial in which a medical
question should arise'".

(emphasis added)

255 N.Y.S.2d at 73.  

Neither the court below nor the respondents, in erroneously asserting that DHCR can or

should be compelled to testify as an expert, has justified the denial of DHCR's motion to be dropped

as a party from the litigation.

B. There has been no determination by DHCR, nor is there any pending proceeding which
would give rise to the mandamus claim made in respondents' declaratory judgment
complaint. 

Respondents' incorrect assertions that DHCR declined to hold a hearing in a proceeding

before the agency, and that it issued an administrative determination, seem to be the basis for an

implicit argument that respondents have stated a cause of action for the request in their declaratory

judgment complaint that DHCR be directed to "issue an Order of Eviction".  

Respondents assert that the Owner's Report of Vacancy Decontrol (Record: 21-22), which
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they filed pursuant to 9 NYCRR 2203.2(a), constitutes an administrative determination -- an agency

order.  That is not the case.  The claim that DHCR "backtracked" from an "administrative

determination decontrolling" the subject apartment is absurd.  There is no determination from which

to backtrack.  The Report is simply on file with DHCR.  No action is taken by the agency with regard

to the filing of such a Report and none is required by 9 NYCRR 2203.2.  Thus, it does not provide

a basis for requiring DHCR to "issue an Order of Eviction".  Respondents have not and cannot cite

any statutory or regulatory provision to the contrary.  

As stated in DHCR's main brief, the issue regarding this Report, raised by respondents, is a

red herring.  They are free to make what use of it they deem appropriate in their declaratory judgment

action against the remaining defendants.  But it has no relevance to any cause of action against

DHCR; nor does it in any other way justify making DHCR a party to this action.

Respondent's assertion that DHCR did not respond to its request for a hearing is equally

without meaning.  Respondents refer to a letter dated July 20, 1989 in which their attorney states as

follows:

I respectfully on behalf of the landlord ask that the petition to
decontrol the apartment be granted or in the alternative that an
administrative hearing be scheduled to which all parties may give
their evidence to determine the actual facts.

(Record: 60).  Although the letter makes reference to a "petition to decontrol", there is no evidence

that such a petition was ever filed with DHCR.  If the letter is referring to the Owner's Report of

Vacancy Decontrol, what respondents have been calling an administrative determination or order

has now become a petition.  As should be clear by now, it is neither.  No application has been made

by respondents for a certificate of eviction or for a vacancy decontrol determination under 9 NYCRR
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2200.2(f)(17).  Thus, the request that "the petition" be granted or that a "hearing be scheduled" is

meaningless and requires no response from DHCR.  Respondents have chosen, not DHCR, but New

York Supreme Court as the forum in which to have its claim against the current occupant

adjudicated.  

Respondents' reliance on Matter of East 7th Street Associates v. DHCR, N.Y.L.J., March 5,

1992, p. 24, col. 2 (Sup. Ct., N.Y. Co., Dontzin, J.), is misplaced.  The court in that Article 78

proceeding held that DHCR has the authority to treat a tenant's rent overcharge complaint as a Fair

Market Rent Appeal, and vice versa.  It does not require DHCR to treat a letter from a landlord's

attorney, or an Owner's Report of Vacancy Decontrol as an application for vacancy decontrol.  In the

former case, a tenant has filed an application with the agency - i.e., an overcharge complaint or a Fair

Market Rent Appeal.  The agency has the authority to consider the application even though a tenant

may have brought it using the incorrect form.  In the case at bar no application had even been made. 

Thus, there is nothing before DHCR upon which to act.

The request in respondents' declaratory judgment complaint that DHCR be directed to "issue

an Order of Eviction" sounds in mandamus.  Since there is no action which DHCR is required to take

with regard to this matter, that part of the complaint must be dismissed.

C. DHCR's motion to dismiss the mandamus part of the declaratory judgment complaint does
not deprive respondents of the opportunity to have their claim litigated against the current
occupant.

Respondents confuse DHCR's motion to dismiss in asserting that DHCR seeks "to dismiss

the complaint" and inappositely relies upon cases which involved what the higher courts saw as

improper dismissals of declaratory judgment actions.  Contrary to respondents' assertions, DHCR
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does not seek dismissal of their declaratory judgment action, but only that portion of the complaint

which lies in mandamus, and for which respondents have stated no cause of action.  

DHCR has no objection to the court below hearing respondents' claims against the current

occupant and reaching a final judgment on whether or not the occupant has a right to continued

possession under the Rent Control Law as a successor to the deceased tenant.  The case cited by

respondents, 43-45 West 129th Street HDFC v. John Doe and Jane Doe, N.Y.L.J., March 2, 1992,

p. 31, col. 2 (Civ. Ct., N.Y. Co., Gans, J.), is one more instance in which a court has properly

exercised its jurisdiction, and applied the relevant regulatory criteria to a succession case without any

participation by DHCR, either as a party or in providing expert testimony.  It is abundantly clear that

respondents will not be prejudiced by DHCR being dropped as a party from the litigation or by

dismissing the mandamus portion of the complaint.  Respondents will have a full opportunity to

make their case on the merits before the court below.  They have presented no reason to justify the

denial of DHCR's motion to dismiss the mandamus portion of the complaint and to drop DHCR as

a party from the litigation.
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CONCLUSION

For the foregoing reasons, the order of the court below should be reversed, that part of the

complaint which seeks a court order directing DHCR to issue an "order of eviction" should be

dismissed, DHCR dropped as a party defendant from this action, the complaint be amended by

striking out the name of DHCR as a party defendant, costs awarded to DHCR, and such other and

further relief be granted as is appropriate.

Dated: Bronx, New York
  March 30, 1992

Respectfully submitted,

DENNIS B. HASHER
Attorney for the Appellant
New York State Division of
Housing and Community Renewal
1 Fordham Plaza
Bronx, New York  10458
Tel. (212) 519-5769

Richard Hartzman
of Counsel
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