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PRELIMINARY STATEMENT

This is an appeal of a order rendered by the New York Supreme Court (Shainswit, J.) on

April 10, 1991, which denied the motion of the New York State Division of Housing and

Community Renewal ("DHCR") to drop DHCR as a party defendant to this declaratory judgment

action, and to dismiss so much of the complaint which seeks a court order directing DHCR to issue

an "order of eviction".

QUESTIONS PRESENTED

1.  Did the court below err as a matter of law in failing to grant the motion to dismiss that part

of the complaint which seeks an order directing DHCR to issue an "order of eviction" in that the

allegations of the complaint, even if true, fail to state a cause of action under any statute or theory

of law?

The court below implicitly answered in the negative.

2.  Was the court's refusal to drop DHCR as a party an abuse of discretion in that the grounds

stated by the court, that is, the need for agency records and agency expertise, were improper and

unjustified?

The court below implicitly answered in the negative.

STATEMENT OF THE NATURE OF THE CASE

In this declaratory judgment action, DHCR moved (1) to dismiss a claim which fails to state

a cause of action and (2) to be dropped as a party, having been misjoined.  
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DHCR sought dismissal of that portion of the complaint which seeks a court order directing

DHCR to issue an "order of eviction", because that claim has no basis in either the law or the

allegations contained in the complaint, even were they to be taken as true.  DHCR has no authority

to issue a "certificate" of eviction unless an application for a certificate of eviction has been filed

with the agency.  None has been filed.  The Owner's Report of Vacancy Decontrol filed by the

landlord with DHCR does not provide a legal basis for issuance of a certificate of eviction.  The

court below thus improperly denied the motion to dismiss.

DHCR also requested that it be dropped as a party to the action, because it is not a necessary

or proper party, has no role to play in the litigation, and was misjoined.  The court concededly has

independent jurisdiction to decide the remaining claims raised in the complaint, particularly the

question of the right of the occupant under the succession regulations to remain in possession of the

apartment as a rent controlled tenant despite the death of the tenant of record.  The reasons stated by

the court below for refusing to drop DHCR as a party, i.e., access to agency records and to agency

expertise, are improper and unjustified.  There are no other reasons for compelling DHCR to remain

in the litigation.

DHCR recognizes the importance of cooperation between the courts and the agency with

regard to matters of shared responsibility.  To this end DHCR will voluntarily respond to reasonable

requests for guidance in areas of the agency's expertise.  However, the agency should not be

compelled to participate in litigation when it is not a necessary party or in a manner which could be

counter-productive both as to the outcome of the particular case and and the impact on the

administration of the rent regulatory program as a whole.
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STATEMENT OF THE FACTS

This case involves a declaratory judgment action brought in the Supreme Court by the owner

of the housing accommodation located at 330 East 84th Street, Apartment 3W, New York, New

York.  The owners' complaint for declaratory relief claims that the allegedly deceased prior tenant

was a rent controlled tenant, that the current occupants' right to remain as rent-controlled tenants

terminated upon the death of the prior tenant, that the current occupants are unauthorized to remain

in possession and are trespassers, and that DHCR found and determined that the subject apartment

was decontrolled upon the death of the prior tenant.  The complaint seeks a judgment (1) declaring

(a) that the subject apartment is no longer rent controlled, (b) that the current occupants are

trespassers in the subject apartment, (c) that payment for rent and use and occupancy are owing to

the plaintiffs from the deceased's estate and the current occupants; (2) directing DHCR to issue an

"Order of Eviction" against the current occupants of the subject apartment; and (3) awarding punitive

damages and attorneys fees as against the current occupants (but not DHCR).  The complaint names

as defendants DHCR, the current occupant of the accommodation, the estate of the deceased tenant,

and the executor of the will of the deceased tenant.  (Record: 10-17)

The defendant/occupant John N. Tierney, in his February 4, 1991 answer to the complaint,

alleged that he "is entitled to continued occupancy" of the subject apartment, and that he is entitled

to "remain as a rent controlled tenant" "as surviving live-in companion" of the prior rent controlled

tenant.  (Record: 32-36)

On February 14, 1991, DHCR moved before the Supreme Court for an order: (1) dropping

DHCR as a party defendant pursuant to CPLR 1003 on the ground that it had been misjoined in that
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DHCR is not a necessary and proper party; and (2) dismissing so much of the complaint which seeks

a court order directing DHCR to issue an "order of eviction" on the ground that the complaint failed

to state a cause of action in that no application had been made to DHCR which warrants any action

by DHCR.  (Record: 37-38)

DHCR's motion papers, among other things, pointed out (1) that the court has concurrent

jurisdiction with DHCR to determine whether or not the current occupant was a non-traditional

family member entitled to remain as a rent controlled tenant, (2) that DHCR was not needed as a

party for the court to reach a determination binding between the other parties, (3) that there was no

pending application before DHCR to determine the status of the occupant or apartment, (3) that the

Owner's Report of Vacancy Decontrol filed with DHCR by the owner is a self-serving state-ment

which is not an agency order, (4) that mandamus relief is not available in a declaratory judgment

action, and (5) that a court cannot in a mandamus proceeding direct a particular outcome.  (Record:

39-44)

The occupant/defendant submitted an affirmation supporting DHCR's motion.  (Record: 52-

53)  The owner opposed the motion arguing that "The defendants are required to interpose an answer

to establish the presence of issues of fact upon which the Court can make a judgment on the merits

declaring the rights of the parties."  (Record: 54-59)

In reply DHCR argued, among other things, that there are no factual disputes relevant to the

motion to dismiss, and that plaintiffs' arguments regarding dismissal of declaratory judgment

complaints are irrelevant to the motion to dismiss the mandamus portion of the complaint.  (Record:

63-66)

The court below, in denying DHCR's motion concluded that:
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At the present stage, the motion to dismiss is premature.  It cannot be
conclusively determined that DHCR may not have a role to play in
the determination, on the merits, of the dispute between landlords and
the defendant-occupants.  The records maintained by the agency, and
its own expertise in administering and interpreting the law upon
which the complaint is hinged, may play a significant role.  Movant's
reluctance to align itself with either party does not provide it with an
exit visa from this lawsuit.  Whatever final order will ultimately
emerge cannot now be preordained.  Whether or not the agency will
be called upon to implement a final decree will depend upon the
evolution of this case, and not necessarily upon the fragmentary
record now presented on the motion to dismiss.  Accordingly, the
motion is denied.

(Record: 8-9)

6



ARGUMENT

POINT I

THE COURT'S FAILURE TO GRANT THE MOTION TO DIS-
MISS THAT PART OF THE COMPLAINT WHICH SEEKS AN
ORDER DIRECTING DHCR TO ISSUE AN "ORDER OF EVIC-
TION" WAS ERROR, AS A MATTER OF LAW, BECAUSE THE
ALLEGATIONS OF THE COMPLAINT, EVEN IF TRUE, FAIL TO
STATE A CAUSE OF ACTION UNDER ANY STATUTE OR
THEORY OF LAW.  

The central issue in this declaratory judgment action is whether the occupant of the subject

apartment is entitled to retain possession of the premises as a rent controlled tenant pursuant to the

succession rights accorded by the Rent Control Law (see, Braschi v. Stahl Associates, 74 N.Y.2d

201, 544 N.Y.S.2d 784 (1989), and implemented by the Rent and Eviction Regulations (9 NYCRR

2204.6(d)).  The regulations set forth the applicable standards for determining who may qualify as

a non-traditional family member and thus be protected from eviction.  

The court below, in its ruling, implicitly conceded that it has concurrent jurisdiction with

DHCR to determine this central issue.  The court first characterized DHCR's understanding of the

court's jurisdiction as follows:

DHCR now moves to dismiss the complaint as against it, on the
ground that (a) it is not a necessary or proper party -- because, it
alleges, this court has concurrent and independent jurisdiction to
determine the status of the current occupant...

(Record: 8) It then conceded this jurisdictional allegation in its holding:

Whether or not the agency will be called upon to implement a final
decree will depend upon the evolution of the case, and not necessarily
upon the fragmentary record now presented on the motion to dismiss.

(Record: 8-9)

7



The court's implicit understanding is in accord with the common practice of landlords

bringing so-called succession cases, such as the one at bar, in a court of competent jurisdiction.  Both

Supreme Court, in an ejectment or declaratory judgment action, and Civil Court, Housing Part, in

a summary proceeding to recover possession of real property, have jurisdiction independent from

and concurrent with DHCR to determine succession cases.  Indeed, the vast majority of succession

cases since DHCR promulgated the succession regulations (May 1987 for "traditional" family

members and April, 1990 for "non-traditional" family members) have been filed in court, not with

DHCR.  See, e.g., 114153 Owners v. D'Amura, N.Y.L.J., November 9, 1989, p. 23, col. 2 (Civ. Ct.

Kings Co.); Park Holding Co. v. Anderson, N.Y.L.J., April 12, 1990, p. 27, col. 3 (App. T. 1st Dept);

King v. Hart, N.Y.L.J., N.Y.L.J., June 15, 1990, p. 21, col. 1 (App. T. 1st Dept.); Parcel 242 Co. v.

Heitner, N.Y.L.J., August 29, 1990, p. 22, col. 2 (N.Y. Civ. Ct.); Lerad Realty Co. v. Reynolds,

N.Y.L.J., August 29, 1990, p. 22, col. 5 (N.Y. Civ. Ct.).

Where the court erred was in concluding that DHCR has even a possible role to play in

implementing a final decree of the court.  This was an error of law.  The correct conclusion that there

is no cause of action against DHCR does not "depend on the evolution of the case" or upon any

further supplementation of the record, but upon a legal analysis of the statutory and regulatory

scheme.

The prayer for relief in the declaratory judgment action, clause "5" (Record: 17), asks for a

judgment

Declaring that the defendant State of New York Division of Housing
and Community Renewal-Office of Rent Administration issue an
Order of Eviction to evict the defendants-occupants of Apartment 3W
of the multiple dwelling at 330 East 84th Street, New York, NY.

8



On its face, and as a matter of law, the relief requested in this clause fails to state a cause of action. 

If we set aside the fact that DHCR in no circumstances issues an "Order of Eviction" and

assume that the plaintiff meant a "Certificate of Eviction", the case at bar does not present a situation

under which DHCR has authority to issue a Certificate of Eviction.  DHCR is authorized by 9

NYCRR 2204.4 to issue a Certificate of Eviction only upon application made to the agency by the

landlord.  Moreover, a Certificate of Eviction is not in itself a sufficient basis to actually evict a

party.  An eviction judgment is still required from a court of competent jurisdiction.  If the agency

does issue a certificate of eviction, the certificate can serve as a basis for bringing a holdover or

squatters proceeding in Housing Court or an ejectment action (or presumably a declaratory judgment

action) in Supreme Court in order to obtain an eviction judgment.  

Furthermore, a certificate of eviction is required only in those cases specified by the

regulation.  There are also situations defined in the regulations, such as non-primary residency or

non-payment, (see, 9 NYCRR 2204.2) in which DHCR does not issue certificates of eviction.  In

those cases a landlord, after giving proper notice to the tenant, can go directly to court to obtain an

eviction.

Succession cases, such as the one at bar, are in a sense a hybrid in that a landlord has a choice

of either filing an application with DHCR for a certificate of eviction or going directly to court.  If

a landlord does not file an application with DHCR and goes directly to court, DHCR has no statutory

or regulatory authority to issue a certificate of eviction.  If that were not so, it would lead to a

ridiculous waste of scarce agency and court resources as a landlord would again have to go to court

twice to obtain an eviction judgment; first to obtain a declaration from the court and a second time

after obtaining a certificate from DHCR.
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Neither the court nor the plaintiff appear to understand this straightforward jurisdictional

scheme.  Nowhere in the complaint's prayer for relief is there a request for a judgment of eviction. 

Rather the plaintiff requests that DHCR be directed to issue an "order of eviction".  Apparently the

plaintiff failed to comprehend that, even if DHCR had authority to issue a "certificate of eviction"

under the circumstances, which it does not, he would still have to go back to court to actually evict

the tenant.  

The court below is also confused.  There is nothing under the statutory and regulatory scheme

which DHCR can do to "implement a final decree" of the court.  If the court ultimately concludes

that the occupant is not entitled to remain as a rent controlled tenant pursuant to the succession

regulations, the landlord's only recourse is to obtain an eviction judgment from the court, not DHCR. 

If the court concludes to the contrary that the occupant can remain as a rent controlled tenant, there

is no further action to be taken by any party as to the status of the tenant.  Not until the landlord were

to apply for MBR rent increase would there be anything for DHCR to act upon.

The issue raised by the landlord concerning the Owner's Report of Vacancy Decontrol, which

was filed with DHCR by the landlord, is nothing more than a red herring.  Even if plaintiff's

allegation that the Report is a DHCR order is accepted as true for purposes of this motion, which on

its face it is not, no allegation was made as to any action which DHCR is required to take as a result

of the Report.  Indeed, there is no action to be taken by DHCR beyond the mere filing of the Report

and its certification when requested.  It is not an application for a Certificate of Eviction which

requires DHCR to render a determination.  Nor does its filing lead to a requirement that DHCR issue

a Certificate of Eviction without any further proceedings.  The plaintiff can point to no authority for

a different conclusion.  At best it can serve as some evidence as to a change in regulatory status of
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an apartment.1

Furthermore, the Report filed by the plaintiff in the case at bar is meaningless on its face. 

The Report, which is a report of vacancy decontrol, alleges that the subject apartment became vacant

on June 6, 1989.  This is false.  Plaintiff concedes in the complaint that defendants, or some of them,

were occupants at the time of the death of the tenant of record and have not vacated the premises. 

The fact that the tenant of record has died does not in and of itself render an apartment vacant if there

were other occupants who continue to reside there.  Controlling judicial decisions hold that "vacancy

decontrol" will be effected only when the record establishes that the apartment has become

physically vacant on or after June 30, 1971.  See, Matter of Equity Properties v. Joy, 39 N.Y.2d 762,

384 N.Y.S.2d 776 (1976); Ghignone v. Joy, 83 A.D.2d 839, 441 N.Y.S.2d 568 (2nd Dept. 1981),

aff'd, 55 N.Y.2d 853, 447 N.Y.S.2d 708 (1982).  As the apartment in the case at bar has not become

physically vacant, the Report of Vacancy Decontrol is a nullity.2  

To repeat, the landlord's recourse, if he believes the occupant to not be entitled to succession

rights, is not to file a vacancy decontrol report, but either to apply to DHCR for a certificate of

eviction, which he has not done, or to commence court proceedings, which he has done.

It should be noted that plaintiff's request that DHCR be directed to "issue and order of

eviction" is in essence a request for mandamus relief which can only be sought in an Article 78

     1  Were the owner to file a vacancy decontrol application to DHCR under Section
2200.2(f)(17), DHCR could only determine whether or not the apartment should be decontrolled. 
If it were decontrolled, the owners could then go to court to seek an eviction of the occupants on
the basis of the decontrol order.  But DHCR could not issue a certificate of eviction.  

     2  Of course, the fact that the Report is meaningless does not lead to the conclusion that the
remaining occupants are entitled to remain in possession as rent controlled tenants.  The issue of
the succession rights, if any, of the remaining occupants requires a separate and independent
determination.
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petition, not declaratory relief subject to declaratory judgment action.  Whether or not mandamus

relief is proper in a declaratory judgment action, there is no pending administrative proceeding or

application filed by plaintiffs with DHCR which could be the subject of a request for mandamus

relief.  Hence, there is no basis to grant plaintiffs' request for relief directing DHCR to issue an

"order of eviction".  In addition, a court in a mandamus proceeding cannot direct a particular

outcome in an administrative proceeding, as has been requested by the plaintiffs. 

Finally, there is no merit to the argument in plaintiff's affirmation in opposition to the motion

to dismiss to the effect that granting the motion would somehow determine "the rights and legal

relations between the parties" before any adjudication has occurred.  (Record: 57)  DHCR neither

takes a position as to whether the occupant is entitled to remain in the apartment as a rent controlled

tenant, nor is it seeking to have the rights between the plaintiff and other defendants decided by its

motion to dismiss.  The granting of DHCR's motion to dismiss will not affect or prejudice the

ultimate determination of those rights but will only eliminate a claim which is meaningless.  The

pertinent issues will be left open until after they have been fully litigated.  

Plainly, clause "5" of the prayer for relief sets forth no cause of action cognizable under the

law.  There is no basis in the allegations or claims made in the complaint, even assuming them true

for purposes of the motion to dismiss, justifying a court order which directed DHCR to take any

action.  Plaintiff's claim in clause "5" fails to state a cause of action.  The court below erred as a

matter of law in not dismissing the claim.  
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POINT II

THE REFUSAL OF THE COURT BELOW TO
DROP DHCR AS A PARTY WAS BASED ON
IMPROPER GROUNDS AND WAS AN ABUSE OF
DISCRETION.

Pursuant to CPLR Section 1003 a court has the discretion to drop a party which has been

misjoined and is not a necessary or proper party to an action.  In the case at bar, if the claim

challenged in the DHCR's motion to dismiss was not dismissed, DHCR would be a necessary and

proper party.  However, if this court reverses the court below and grants the motion to dismiss, there

is no justifiable reason to compel DHCR to remain in this litigation.  

DHCR is of the opinion that the denial of its motion to be dropped as a party was an abuse

of discretion.  Should this Court conclude that DHCR should not be a party but that the ruling below

does not rise to the level of an abuse of discretion, this Court nevertheless has the same power and

discretion as the court below and can substitute its own discretion even in the absence of abuse.  See,

Brady v. Ottaway Newspapers, Inc., 63 N.Y.2d 1031, 484 N.Y.S.2d 798 (1984); Alliance Property

Management and Development, Inc. v. Andrews Avenue Equities, 70 N.Y.2d 831, 523 N.Y.S.2d 441

(1987).  DHCR's motion should be granted.

The court below noted two reasons which it believed justified denial of the motion to drop

DHCR as a party - access to agency records and agency expertise:  

It cannot be conclusively determined that DHCR may not have a role
to play in the determination, on the merits, of the dispute between
landlords and the defendant-occupants.  The records maintained by
the agency, and its own expertise in administering and interpreting the
law upon which the complaint is hinged, may play a significant role. 
Movant's reluctance to align itself with either party does not provide
it with an exit visa from this lawsuit.
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With regard to the first reason, access to agency records, access is available through the

court's subpoena power whether or not DHCR is a party to the lawsuit.  DHCR, as matter of course

responds to hundreds of subpoenas arising from litigation in which the agency is not a party and has

no interest.  It is not necessary that DHCR be a party in this action for the remaining parties to obtain

whatever records are relevant to the action.  In addition, it should be kept in mind that the central

issue in the litigation, whether the occupant is entitled to possession as a rent controlled tenant under

the succession regulations,3 will be based upon the nature of the relationship between the occupant

and the deceased tenant and upon the period of time the occupant lived with the deceased tenant. 

Evidence regarding this issue will not be found in agency records.

With regard to the second reason relied upon by the court, access to agency expertise, it

would plainly be improper for a court to compel any party to provide expert testimony.  It is well

settled law in New York that a non-party to a proceeding cannot be compelled to give expert or

opinion testimony.  See, People, ex rel. Kraushaar Brox. and Co. v. Thorpe, 296 N.Y.223, 72 N.E.2d

165 (1947); Plummer v. R.H. Macy & Co., Inc., 69 A.D.2d 765, 414 N.Y.S.2d 921 (1st Dept. 1979);

Weinstein, Korn and Miller, New York Civil Procedure, Par. 4512.07.  This rule is applicable to

government officials as well as private persons.  See, Matter of Browning, 125 Misc.2d 896, 480

N.Y.S.2d 671 (Fam. Ct., Queens Co., Gallet, J., 1984).  This basic rule would be evaded and

undermined if expert testimony could be compelled simply by having been named as a party to a

lawsuit.

     3  With regard to plaintiffs' other claims regarding the payment of rent and/or use and
occupancy, and attorneys fees and punitive damages, relief is not requested as against DHCR.  
Resolution of those claims no more requires DHCR's presence in the action than does the
succession issue. 
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Furthermore, to compel a state agency to provide expert testimony would not be wise public

policy.  Pronouncements from the witness stand on questions of administration and interpretation,

particularly where the question is unsettled, would be off-the-cuff and error prone, and could be used

as binding opinion in a way which would compromise future agency action in unrelated proceedings. 

In typical agency practice, when a question of interpretation arises, there is a complex process of

consultation and analysis within the agency, involving many individuals and a series of meetings

before a final position it taken.  Administrative agencies develop the expertise they have in great

measure because of that process.  No individual witness in a court trial, whether Commissioner or

staff expert, could be expected to give an authoritative answer to a question of interpretation without

the benefit of that agency process.  The court below appears to have not been thinking about these

negative consequences.  

What DHCR is prepared to do in this and other litigation, even if it is not a party, is to

respond in a reasonable time period to questions certified to the agency by a judge concerning broad

policy matters and interpretations which do not involve an opinion as to the specifics of the case. 

Through this procedure, the DHCR can assist a court while maintaining the integrity of the agency's

internal processes and avoid being subject to the improper use of the court's powers of compulsion.

The reason for the limitation of questions to those concerning broad matters of policy and

interpretation is related to an additional reason why it would be bad public policy to force a state

agency to provide expert testimony.  If an agency is asked to render an opinion on a point concerning

a specific case, it should do so only as the outcome of an administrative proceeding, not under

compulsion on a witness stand.  An administrative agency should not be placed in a position of

providing opinions on specific cases without having before it the full record which it deems
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necessary.  And if it has the full record, the proper course of action is to issue a determination which

can then be the subject of judicial review, not to take the stand to provide testimony of an advisory

or "expert" nature so that a court can reach a decision in the first instance.  Administrative agencies

have legislatively mandated missions to perform with limited resources to do so.  These missions

do not include the provision of compulsive expert testimony to the courts.

The court below appears to be complaining about DHCR's "reluctance to align itself with

either party".  It would be improper for DHCR to align itself with either party.  If an application were

filed with DHCR, a record would be developed through the agency's quasi-adjudicative process and

a determination then rendered.  Outside of that process, DHCR cannot and should not be compelled

to take a position on the specifics of the dispute between the landlord and the occupant.  Without that

process, DHCR has no special knowledge of the facts upon which a determination of the status of

the apartment can be based.  

Finally, with regard to the interpretation of the succession regulations, the vast majority of

succession cases have been handled by the courts, not DHCR.  Thus, the overwhelming weight of

precedent under those regulations presently lies in court decisions, not orders issued by DHCR.  The

court is fully capable of analyzing those authorities and reaching a just and informed decision

without participation by DHCR.

Contrary to the opinion of the court below, there is no necessary or proper role for DHCR

to play in this litigation.  As the court conceded, it has concurrent and independent jurisdiction to

determine the rights as between the landlord and the occupant.  The court is fully competent to hear

the evidence and apply the standards set forth in the regulation.  The proper and necessary party

defendant in the litigation with regard to the status of the current occupant is the current occupant,
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not DHCR.  He in fact has been named as a party.

CONCLUSION

For the foregoing reasons, the order of the court below should be reversed, that part of the complaint

which seeks a court order directing DHCR to issue an "order of eviction" should be dismissed,

DHCR dropped as a party defendant from this action, the complaint be amended by striking out the

name of DHCR as a party defendant, costs awarded to DHCR, and such other and further relief be

granted as is appropriate.

Dated: Bronx, New York
February 19, 1992

Respectfully submitted,

DENNIS B. HASHER
Attorney for the Appellant
New York State Division of
Housing and Community Renewal
1 Fordham Plaza
Bronx, New York  10458
Tel. (212) 519-5769

Richard Hartzman
of Counsel
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