


SUPREME COURT OF THE STATE OF NEW YORK
APPELLATE DIVISION - SECOND DEPARTMENT
---------------------------------------------------------------------x
In the Matter of the Application of
MID-STATE MANAGEMENT, CORP.,

Petitioner-Appellant,  Index Nos. 16345/85
       16346/85

For a Judgment Pursuant to Article 78 of
the Civil Practice Law and Rules,

- against -

THE NEW YORK STATE DIVISION OF HOUSING
AND COMMUNITY RENEWAL,

Respondent-Respondent.
---------------------------------------------------------------------x

BRIEF FOR RESPONDENT-RESPONDENT

This is an appeal from a decision and judgment of the Supreme Court (Morton, J.) entered

in the office of the Kings County Clerk on June 30, 1986.  The decision and judgment below

dismissed a petition brought pursuant to Article 78 seeking reversal of a final order issued by the

Division of Housing and Community Renewal (hereinafter "Division") which directed the petitioner-

appellant to register the master television antenna system in the subject premises as a required

service.

COUNTER-STATEMENT OF THE QUESTION PRESENTED

Whether this proceeding should be remitted for a new determination by the Division as to

whether the master television antenna has been provided since the base date by an independent

contractor with no common ownership between the contractor and the appellant which, if true, would

exclude the service from the coverage under the newly promulgated Rent Stabilization Code?
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COUNTER-STATEMENT OF THE CASE

The decision challenged by the petitioner-appellant found that master television antenna

service was a service received by the tenants in connection with leasing the subject premises on the

base date.  Thus, the Commissioner determined that the owner was obligated, pursuant to the Rent

Stabilization Law and Code, to maintain and continue the service even if it were provided by an

independent contractor.

However, under the provisions of the new Rent Stabilization Code, promulgated on May 1,

1987, by the Division, where a service is separately charged for and has been provided by an

independent contractor since the base date, contrary to the former Code, such service is not subject

to the provisions of the Code.  In light of the changed provision, the matter should be remanded to

the Division to further develop the facts as to the petitioner-appellant's allegations that there is a

separate charge for the master antenna, that the service has been provided by an independent

contractor since the base date, and that there is no common ownership between the contractor and

the landlord.  

If the fully developed facts conform to the prerequisites of the Code, the television antenna

service in the subject premises is no longer a required service under the Code.  Issuance of a new

order to that effect will only have a bearing on future affairs, as the prior order merely directed the

landlord to list on the building registration form the master antenna as a required service.  A

modified order would have no effect on past rents or the prior provision of the service.

COUNTER-STATEMENT OF FACTS

This proceeding involves the rent-stabilized property located at 2750 Homecrest Avenue,

Brooklyn, New York.  It arose from two individual tenants' complaints involving the same question
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of base date required services.

The two tenants initiated proceedings before the District Rent Office objecting to the

building/apartment registration forms filed by the landlord with the Division.  The tenants'

objections, among other things, were that master television antenna service was omitted from the

registration form.

The owner responded to the tenants' allegation by stating that the master antenna is provided

by an independent contractor.  The District Rent Administrator issued orders in which it was found,

among other things, that the owner was responsible for the master television antenna even if it is

supplied by an independent contractor.  

The owner thereafter filed Petitions for Administrative Review ("PAR"), alleging that it was

not responsible for the master television antenna which is supplied by outside contractors over which

the owner has no control and that the orders violated Section 2(m) of the former Rent Stabilization

Code.

The owner's PARs were denied by an Order issued by the Commissioner who noted that

required services include ancillary services for which there is a separate charge, even where the

ancillary service has continuously been provided by an independent contractor at a charge not subject

to the Rent Stabilization Law.  The Commissioner concluded that in such a case the owner is

obligated to assure the maintenance and continuation of said service; accordingly upheld the

Administrator's determination that the master antenna service was a required service; and directed

the owner to include the service in the building registration form.

The owner then brought the Article 78 proceeding which is being appealed herein,

challenging the determination that the master television antenna is a required service.  In a
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memorandum decision dated May 2, 1986, Justice Franklin Morton, Jr., in affirming the Division's

interpretation of Section 2(m) of the former Rent Stabilization Code, dismissed the Article 78

petition.

On May 1, 1987, during the pendency of this appeal, the Division promulgated the new Rent

Stabilization Code, which among other things, altered the provisions regarding required services so

that ancillary services provided by an independent contractor from the base date for which there is

a separate charge, are no longer included as a required service.
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ARGUMENT

ALTHOUGH THE COURT BELOW PROPERLY FOUND THAT
THE MASTER TELEVISION ANTENNA WAS A REQUIRED
SERVICE EVEN IF IT IS BEING PROVIDED BY AN INDEPEND-
ENT CONTRACTOR, THE NEW RENT STABILIZATION CODE,
WHICH DOES NOT INCLUDE ANCILLARY SERVICES PRO-
VIDED BY INDEPENDENT CONTRACTORS AS REQUIRED
SERVICES, WARRANTS A REMIT TO THE DIVISION FOR A
FURTHER DETERMINATION AS TO WHETHER THE INSTANT
MATTER IN FACT FALLS WITHIN THAT CATEGORY.            
           

Prior to May 1, 1987, required services were defined in the former Rent Stabilization Code

under Section 2(m) as follows:

(1) That space and those services which were furnished or were
required to be furnished for the dwelling unit on May 31, 1968, and
all additional services provided or required to be provided thereafter
or with respect to a building subject to the RSL pursuant to Section
421 of the Real Property Tax Law, the date of issuance of the
permanent Certificate of Occupancy and all additional services
provided or required to be provided thereafter. These shall to the
extent so furnished or required to be furnished, include repairs,
decorating and maintenance, the furnishing of light, heat, hot and cold
water, telephone, elevator service, removal of refuse and janitorial
services and ancillary services including but not limited to garage
space and service, protective services and recreational facilites,
provided that (a) for dwelling units subject to the RSL on June 30,
1974 or subject fo the provisions of Section 421 or Section 423 of the
Real Property Tax Law, and in the case of any required or ancillary
services for which a separate charge was made on May 31, 1968 (i)
where there is a common ownership directly or indirectly between the
operator of any such services and the owner, any such charge shall be
within the limitations of the RSL; (ii) where no such common
ownership existed either on May 31, 1968 or on the effective date of
the RSL and such services were provided on such effective date by an
independent contractor pursuant to a contract with the owner, such
charges shall be excluded from the provisions of the Code....

Thus, under the provisions of the former Code, a master television antenna was an ancillary
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service and thus considered to be a required service.  It did not matter whether or not the service was

provided by an independent contractor.  The only exclusion from coverage by the Code was a

separate charge for a service provided by an independent contractor.  If a separate charge was made

for the service on the base date, only the charge was not covered by the former Code.  However, the

service was still considered a required service subject to the provisions of the Code.  Thus the

decision of the Court below properly interpreted the Code in ruling that the master television antenna

was a required service.

However, the exclusion was enlarged in the new Rent Stabilization Code promulgated by the

Division on May 1, 1987.  Required services are defined in the new Code in Section 2520.6(r). 

Paragraph (3) of subdivision (r) of the Section defines ancillary services as follows:

That space and those required services not contained within the
individual housing accommodation which the owner was providing
on the applicable base dates set forth below, and any additional space
and services provided or required to be provided thereafter by
applicable law.  These may include, but are not limited to, garage
facilities, laundry facilities, recreational facilities, and security.  such
ancillary services are subject to the following provisions:

*  *  *  *

(xi) A service as defined in paragraph (3) of this subdivision (r) for
which there is or was a separate charge, shall not be subject to the
provisions of this Code where no common ownership between the
operator of such service and owner exists or existed on the applicable
base date, or at any time subsequent thereto, and such service is or
was provided on the applicable base date and at all times thereafter by
an independent contractor pursuant to a contract or agreement with
the owner....

Under this new provision, an ancillary service for which there is a separate charge is not

subject to the Rent Stabilization Code if the following conditions are met:  (1) the service has been
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provided by an independent contractor since the applicable base date and at all times thereafter

pursuant to a contract or agreement with the owner of the building; and (2) there has been no

common ownership between the operator of the service of the building owner from the base date on.

In the case at bar, the owner made allegations in the administrative proceeding that the master

television was provided by an independent contractor, which, if verified, would exclude the master

antenna from regulation under the new Code.  This contrasts with the situation under the former

Code where the antenna was a required service.  Therefore, the matter should be remitted to the

Division to develop the facts to see if the conditions of Section 2520.6(r)(3)(xi) have been met.  

There should be a further development of the facts because the Commissioner in his Order

did not make a specific finding as to how in fact the master antenna service has been provided since

the base date of May 31, 1968.1  Indeed, he did not have to reach the factual issue of whether the

service was provided by an independent contractor because it was a required service under the

former Code, whether or not it was so provided.  Thus this question is in need of a clear factual

determination, as well as the question of whether there has been any common ownership between

the building owner and the operator of the service.

If the matter is remanded, there will be no prejudice to the tenants nor any retroactive impact. 

The Order being challenged merely directed to owner to list the master television antenna on the

building registration form as a required service.  There was no allegation that the service had been

     1  In the proceedings below the appellant submitted two letters dated 1970 from a company
providing master antenna service to the tenants of an unidentified building.  These letters do not
go back to the base date of May 31, 1968.  They do not establish what building is involved.  They
do not show whether or not the antenna service was provided by an independent contractor
continuously from the base date to the present.  Nor do they establish whether or not there is any
common ownership between the company and the appellant.
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discontinued.  Nor did the Order affect the rents being charged to the tenants.  Even if the owner

establishes that the conditions of Section 2520.6 (r)(3)(xi) have been met, a new order would only

affect the future listing of required services, and that would be done in accord with existing

regulations.

The right of the Courts to remit Rent proceedings has been repeatedly upheld, even where

one of the parties objects.  In Matter of Schoenstein v. McGoldrick, 279 A.D. 395, 110 N.Y.S.2d

374, the Appellate Division, First Department, stated:

We hold that the Special Term, at any stage of the proceedings, has
the right to remit the same to the administrative agency; that that this
right was explicitly authorized by statute (State Residential Rent Law
[L. 1946, ch 274, as amd.], Sec. 9, subd. 1 McKinney's Unconsoli-
dated Law, Ch. 4, Sec. 8589). ...Many are the cases in which the
Courts, without recourse to any statutory authority, in the exercise of
inherent power, have remitted cases to administrative agencies
without reaching any decision on the merits. ...cf. Ford Motor Co. v.
National Labor Relations Board, 305 U.S. 364, 59 S.Ct. 301, 83 L.Ed.
221.  Matter of Cupo v. McGoldrick, 278 App. Div. 108, 103 N.Y.S.
2d 633 has no application to the situation here under consideration.

One of the reasons for setting up administrative agencies is to enable
them to deal with problems delegated to them by means of practice
and procedure flexible and more or less informal in character.  Within
limitation, a certain degree of continuing jurisdiction for reconsidera-
tion and review and the taking of additional testimony is contem-
plated and indeed is necessary in order that the agency may function
efficiently and render substantial justice to the parties concerned...
(emphasis added)
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CONCLUSION

The lower court decision should be vacated and the matter remitted to the Division for further

proceedings consistent with the requirements of the new Rent Stabilization Code.

Dated:  Bronx, New York
   September 8, 1987

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
1 Fordham Plaza - 4th Floor
Bronx, New York 10458
(212) 519-5720

Richard Hartzman
of counsel
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September 8, 1987

Martin Brownstein
Clerk
Appellate Division, Second Department
45 Monroe Place
Brooklyn, New York 11201

Re: Mid-State Management Corp. v. N.Y.S. Div. Housing and
    Community Renewal, Index Nos. 16345/85, 16346/85

Dear Mr. Brownstein:

We are herewith filing respondent's brief on appeal of the above-mentioned matter. 
Unfortunately, we are unable to provide the Court with the administrative record (Return) because
it was misplaced by the Kings County Supreme Court.  We made repeated unsuccessful efforts to
locate it in judge's chambers, the IAS motion support office, and the County Clerk's office.  Nothing
further can be done to locate the Return.

Nevertheless, we believe that the matter can be decided by the Court without prejudice to the
appellant, as the Division in its brief requests that the Court remit the proceeding to the Division to
redetermine the matter on the basis of the new Rent Stabilization Code promulgated on May 1, 1987
and to develop facts that were not developed in the prior agency proceedings.

Therefore, we request that the Court accept the Division's brief for filing without the
administrative record.

Sincerely yours,

Dennis Hasher
Counsel

  by: ______________________
  Richard Hartzman
  Associate Counsel

enclosures


