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PRELIMINARY STATEMENT

This is an appeal from a decision and judgment of the Supreme

Court, Bronx County (Hansel McGee, J.) rendered on October 15,

1993, and entered in the office of the Bronx County Clerk on

November 8, 1993.  The decision and judgment denied appellant's

Article 78 proceeding challenging a determination issued by the New

York State Division of Housing and Community Renewal (hereinafter

"DHCR").  DHCR's order granted in part the appellant's application

for major capital improvement ("MCI") rent increases, disallowing



that portion of the expenditures which were paid out of the

functional equivalent of a cooperative reserve fund.  

COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1. Was there a rational basis for DHCR's disallowance of a

portion of MCI rent increases sought by the sponsor/holder of

unsold shares in a cooperative complex to the extent that the MCI

installation was paid out of a fund established for and owned by

the cooperative corporation, not the sponsor/holder of unsold

shares?

The court below answered in the affirmative.

2. Was there a rational basis in the record for reducing the

amount of the cost allowed for the MCI rent increase for the

boiler/burner installation?

The court below answered in the affirmative.

3. Was there a rational basis for disallowing the MCI rent

increase for the window installation in the Tavon apartment because

windows had previously been installed in that apartment only a

couple of years earlier?

The court below answered in the affirmative.

4. Was there a rational basis for including the tenant

Adolph within the terms of the DHCR order notwithstanding a prior

DHCR order involving that tenant, where the prior order involved a

totally different issue and preserved the Commissioner's authority

to apply the complex-wide determination in the instant proceeding

to Adolph?
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The court below answered in the affirmative.

COUNTER-STATEMENT OF THE CASE

The Rent Control and Rent Stabilization Laws were based upon

legislative findings that excessive and unwarranted rents and rent

increases were being exacted.  They were enacted to prevent further

unwarranted rent increases and forestall profiteering.  These laws

permit rent increases in excess of standard rent increases only

under limited circumstances, one of those being when there has been

a major capital improvement (hereinafter "MCI").  The general

nature of the term "major capital improvement" evinces a clear

intention by the legislature that the administering agency should,

through its actual experience and review of applications, further

determine what expenditures qualify for rent increases.

The Rent Stabilization Code and Supplement No. 1 of Opera-

tional Bulletin No. 84-4 (which by its own terms applies to Rent

Controlled apartments) precludes MCI rent increases for the

sponsors or holders of unsold apartments when improvements are paid

for out of a cooperative reserve fund.  They preclude such rent

increases whether or not the "reserve" fund was established

voluntarily or pursuant to statutory mandate.  One rationale for

the preclusion is that the expenditure for an MCI must have been

borne by a landlord in order for that landlord to be entitled to an

MCI rent increase.  The reserve fund belongs to the cooperative

corporation, not the sponsor or holder of unsold shares.  A second

rationale is that MCI rent increases cannot serve as an incentive
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(and thus an inducement) for improvements when paid for out of a

reserve fund because the party who decides to do the work, i.e. the

cooperative or condominium, is not the same party who collects the

rent increase. 

In the case at bar, the sponsor of the cooperative conversion

transferred monies into a fund after negotiation of a purchase

price with purchasing tenants.  This transfer was mutually

beneficial since the sponsor was able to sell his property and the

purchasing tenants had some assurance money was immediately

available for capital improvements.  This act effected the transfer

of title from the sponsor to the cooperative corporation.  The

transfer to the fund was independent and irrespective of any

application which may be made for a rent increase.  The sponsor -

now holder of unsold shares - cannot be heard to complain that no

further benefit is available to him from money to which he has

transferred title.  

The fact that the transfer in the case at bar was made on a

voluntary rather than mandatory basis because it was effectuated

before the law made such transfer mandatory, and was made to a fund

named something other than "reserve fund", does not alter the

essential characteristics of the transfer.

In Versailles Realty Company v. DHCR, 76 N.Y.2d 325, 559

N.Y.2d 472 (1990), the Court of Appeals upheld the denial MCI rent

increases in a rent stabilized cooperative building in which the

MCI was paid for out of a voluntarily established reserve fund.  In

this case, as in Versailles, the sponsor/holder of unsold shares
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did not incur any costs for which reimbursement in the form of a

rent increase is warranted.  It is clear that the cost of the MCI

in this case represents no cost to the sponsor since the monies for

the MCI comes from the functional equivalent of a reserve fund

owned by the cooperative corporation and not by the sponsor. 

DHCR's interpretation of the Rent Control Law and Regulations to

the effect that a sponsor/holder of unsold shares is not entitled

to a rent increase based upon the installation of an MCI which is

paid for out of the reserve fund is wholly rational, within scope

of its authority, and consistent with the Legislative intent and

with the decision of Court of Appeals in Versailles Realty.

 As this brief will make manifest, none of appellant's

numerous contentions have merit.  The Commissioner's determination

is entitled to deference and should be affirmed.

COUNTER-STATEMENT OF THE FACTS

The instant matter stems from an application for a Major

Capital Improvement ("MCI") rent increase filed with DHCR on April

30, 1987 by Akam Associates, the then managing agent for the

apartment corporation, by its filing agent, Galowa and Rothenstein,

on behalf of the then holder of unsold shares.  The application,

which involved the complex located at 5415-45 Netherlands Ave.,

5410-50 Netherlands Ave., and 5414-44 Arlington Ave. in the Bronx,

was for a boiler/burner installation, new windows, roofing work,

and masonry, railing and waterproofing work.  Submitted in support

of the application were copies of various contracts, contractors'
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certifications cancelled checks as well as various governmental

approvals for the heating installation.  (R. 998 et seq.)

A number of tenants filed answers to the application stating,

among other things, that they continued to suffer from exterior

water seepage; that the work constituted delayed maintenance and

required repairs to remove outstanding violations; that essential

services were not being maintained; and that all expenditures came

out of the capital reserve fund. (R. 1061 et seq.)

The appellant responded, stating that reserve fund monies were

not used to make the improvements; and that spot painting in the

area of roof leaks was in the process of completion. (R. 183)

After two inspections, the Administrator issued an order on

June 8, 1989, which granted, in part, the application with respect

to the installation of new windows, two new boilers/burners, and

new roofs (less one-tenth of the total roofing cost with respect to

premises 5410 Netherland Avenue).  Additional claimed expenditures

totaling $391,282.00 for masonry, railings and waterproofing

exterior brick work were disallowed as unsubstantiated repairs

(which items are not here at issue). (R. 108)

The tenants filed a complex-wide petition for administrative

review ("PAR") in which they alleged, among other things, that all

expenses were paid out of the capital reserve fund; that there were

discrepancies in the costs claimed by the sponsor; that the major

capital improvement rent increase was improper because of rent

reductions in effect due to decreased services; that the work was

performed to remove violations; that the appellant/sponsor is
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seeking to be reimbursed thrice, once from its contribution to the

"working" capital fund, once from insurance proceeds due to an

explosion in the boiler-room during 1980 and once from the tenants

by way of a rent increase; and that the sponsor represented in the

offering plan it would cure all violations without expense to the

apartment corporation.  Submitted in support of the PAR were copies

of various excerpts from the cooperative conversion plan. (R. 127

et seq.)

A second PAR was filed by tenants Rahime and Edith Tavon (5424

Arlington Avenue) in which they reiterated allegations and

contentions raised in the proceeding before the Rent Administrator

to the effect that they should not be required to pay for the newly

installed windows since new wood frame windows had been installed

throughout their apartment in 1983 pursuant to court order; and

that the resurfacing of the roof and the repair of leaks consti-

tutes an ordinary repair, rather than a major capital improvement.

(R. 114)

A third PAR was filed by tenant Adolph in which it was alleged

that the roofing and waterproofing work was not properly performed.

(R. 113)

In answer to the tenants' building-wide petition, the holder

of unsold shares, Metropolitan Associates Limited Partnership,

stated, among other things, that the improvements were not paid 

from the apartment corporation's "reserve fund" but rather the

"working capital" fund; that at the time of the first cooperative

offering (October 1982), the matter of funding the reserve fund was
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not yet regulated by statute and a reserve fund was a discretionary

matter; that after closing of title (May 1984) the sponsor and

apartment corporation arranged for a bank loan in order to advance

$600,000.00 of working capital, the proceeds of which were used by

the apartment corporation to pay for a "substantial portion" of the

major capital improvements involved herein; that assuming arguendo

that the DHCR finds the monies utilized were derived from a reserve

fund, the current Code provision (May 1, 1987) barring the use of

reserve fund monies for MCI purposes should not be given retroac-

tive effect; that any discrepancy in cost between the contract

price and the amount ultimately paid to the contractor was the

result of unexpected additional work or change orders; and that the

unsubstantiated allegation of insurance compensation relates to an

incident which occurred over 15 years ago and is irrelevant to the

current installation. (R. 183 et seq.)

In response to the Tavon PAR, the appellant stated, among

other things, that the prior installation of single pane wood frame

windows in said apartment was a stop-gap measure; that said windows

do not compare in quality to the ~Thermalux Tilt" double hung

windows installed on a building-wide basis; and that the savings in

fuel resulting therefrom demonstrates that the replacement windows

and new boiler were not merely a repair but a genuine upgrading of

existing systems. (R. 201)

In reply to the appellant's answer, the tenants' in their

building-wide PAR, stated among other things, that tenants were

currently paying a rent increase obtained by a former appellant in
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1974 based upon a "heating system modernization or upgrading"; that

there is an unexplained discrepancy between the cost for the new

heating system listed in the application ($165,677.31) and the cost

listed in the 14th amendment to the offering-plan ($152,165.00);

that all rent controlled tenants are currently under rent reduction

orders issued in 1983; that the appellant had not substantiated its

claim that loan proceeds were used to pay for the "so-called"

capital improvements; and that many tenants had storm and screen

windows for which they had been paying an increase for almost 20

years. 

During the PAR the appellant was asked to submit documentation

and explanation detailing the sources of funds used by the

cooperative corporation to finance the improvements recognized in

the Administrator's order together with a detailed explanation of

all activities in and out of the "reserve for contingencies"

account for the years 1985 through 1988.  In response, the

appellant submitted the cooperative offering plan, a statement

prepared by a certified public accountant including narrative

explanations, supporting work papers, schedules, excerpts from

journals and general ledger sheets purporting to document the

sources and disbursements of funds utilized by the cooperative

corporation for various capitalized expenditures, including the

improvements in question.  At no time did the appellant protest the

requests for documentation.

It should be noted that appellant misrepresents the mandamus

litigation with DHCR.  Appellant falsely states that DHCR entered
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a stipulation on January 4, 1991 to determine the Solas PAR within

120 days and that DHCR was in breach of that stipulation.  To the

contrary, DHCR did not enter any stipulation with regard to the

building-wide PAR.  The stipulation only concerned the Adolph PAR,

as indicated by the docket number reference in the stipulation. 

The Adolph PAR was decided within 120 days, denying the PAR but

reserving the reserving the agency's authority to apply the

building-wide determination to Adolph. (R. 834)

On March 20, 1992, the Commissioner issued an order granting

in part the tenants' PARs. (R. 95-107)  The Commissioner modified

MCI rent increase granted by the Rent Administrator by reducing it

to the extent that the expenditure for the improvements was

attributable to the cooperative's "reserve for contingencies fund",

i.e., by 55.4 percent; and by reducing the amount allowed for the

boiler/burner installation.  In addition, the Commissioner

disallowed the rent increase for the window installation in the

Tavon apartment.

The appellant thereupon commenced an Article 78 proceeding

challenging the Commissioner's order.  The court below affirmed the

order in its entirety.
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ARGUMENT

POINT I 

THE COMMISSIONER RATIONALLY DISALLOWED THAT
PORTION OF MCI RENT INCREASES TO THE SPONSOR/
HOLDER OF UNSOLD SHARES IN A COOPERATIVE
COMPLEX PAID FOR OUT OF A FUND ESTABLISHED FOR
AND OWNED BY THE COOPERATIVE CORPORATION.     
                             

The disallowance of MCI rent increases in this case involves

that portion of the capital improvements paid out of a cooperative

fund which the Commissioner found to be the equivalent of a

cooperative cash reserve fund.  In addition, the MCI for the window

replacement was disallowed for one tenant who had windows previ-

ously replaced only a couple of years before the building-wide

replacement.

Under the Rent Stabilization Code, 9 NYCRR 2522.4(a)(2)(i),

and the Rent Control Regulations, 9 NYCRR 2202.3(f)(1) and

2202.4(c), a landlord or owner may apply to DHCR for rent increases

based on the installation of an MCI.  The Rent Stabilization Code,

9 NYCRR 2522.4(a)(9), and Supplement No. 1 of Operational Bulletin

No. 84-4 (which by its own terms applies to Rent Controlled

apartments) precludes MCI rent increases for the holders of unsold

apartments when improvements are paid out of a cooperative reserve

fund.  They preclude such rent increases whether or not the

"reserve" fund was established voluntarily or pursuant to statutory

mandate.

The purpose of permitting rent increases based upon the

installation of major capital improvements is to encourage owners

to invest in their property.  This is achieved by compensating
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owners for out-of-pocket costs incurred in connection with the MCI

and by providing the additional incentive of permanent, building-

wide rent increases which, ultimately, more than compensate owners

for their costs.  As the Court of Appeals has stated:

. . . an interpretation of Section 26-511(c)
to allow permanent rather than only temporary
rent increases for major capital improvements
serves the purposes of the Rent Stabilization
Law by providing owners with an incentive to
make improvements which benefit owners and
tenants alike.

Ansonia Residents Association, 75 N.Y.2d 206, 551 N.Y.S.2d 871

(1989).

Rent increases based upon improvements where monies are used

which have been set aside in a cooperative reserve fund (whether

that fund is a statutorily mandated reserve fund or a functionally

equivalent fund, as in the case at bar) are properly disallowed

because they do not serve the purpose of encouraging voluntary

investment for which such rent increases would otherwise be

permitted.

It is rational to look at the source of funds for the purpose

of determining whether or not to grant an MCI rent increase.  As

one of the purposes of the Rent Control and Stabilization Laws is

to forestall profiteering and speculation, §§26-401 and 26-501 of

the Admin. Code of New York, DHCR has authority to determine

whether such a rent increase serves a compensatory purpose or

whether it is for profiteering, as in using someone else's money as

the basis for a rent increase.  
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This rationale was fully accepted by the Court of Appeals in

Versailles Realty Company v. DHCR, 76 N.Y.2d 325, 559 N.Y.2d 472,

473-74 (1990) in which it upheld 9 NYCRR 2522.4(a)(9), the

provision in the Rent Stabilization Code which precludes MCI rent

increases where the improvement is paid for out of the cooperative

reserve fund.  The Court stated:

DHCR's regulation was also rational.  The Rent
Stabilization Law allows the DHCR to grant
rent increases in excess of standard guideline
increases in various circumstances, including
increases for MCI's, as determined by the
agency.  By permitting the cost of such im-
provements to be shifted permanently to the
tenants - continuing even after actual costs
have been recouped - owners are encouraged to
make voluntary investments in the improvement
of their buildings, which also redounds to the
benefit of the tenants (see, Matter of Ansonia
Residents Association, 75 N.Y.2d 206, 551
N.Y.S.2d 871, 551 N.E.2d 72 (1989).  Accord-
ingly, where an MCI in a cooperative is funded
through a special assessment of all propri-
etary lessees, the cooperative corporation may
be eligible to file for an MCI rent increase. 
By contrast, in order to secure approval for a
cooperative conversion, the offeror is re-
quired to establish a minimum reserve fund,
which is to be used exclusively "for making
capital repairs, replacements and improvements
necessary for the health and safety of the
residents" (Administrative Code § 26-703). 
Plainly, there is no analog to the owner's
voluntary investments for which permanent rent
increases may be allowed.  (See also, 9 NYCRR
2522.4(a)(10)[rent increase denied for MCI
funded by government grant]).

The Court gave particular attention to the fact that the owner

of the reserve fund - the cooperative corporation - would not

collect the rent increase:

Furthermore, it is not the owner of the re-
serve fund - the cooperative corporation -
that would collect the rent increase from the
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rent-stabilized tenants.  Rather, the in-
creased rent would benefit only the holders of
unsold shares - their landlords.  It is hardly
irrational for the DHCR to conclude that when
MCI's are funded out of legally mandated
reserve funds, permanent rent increases would
not only fall outside the statutory purposes
but also could result in the sort of "profi-
teering" (Administrative Code § 26-501) the
law was designed to prohibit.

 Similarly, the Court of Appeals in Ansonia Residents

Association v NYS DHCR, supra, recognized that rent increases for

MCIs are intended to serve an incentive purpose.  Logically, MCI

rent increases cannot serve as an incentive (and thus an induce-

ment) for improvements when paid for out of a reserve fund because

the party who decides to do the work, i.e. the cooperative or

condominium, is not the same party who collects the rent increase. 

Rent increases are paid only by the rent regulated tenants and are

paid not to the cooperative but to holders of unsold shares

allocated to their apartments - usually the sponsor of the

conversion.  The cooperative corporation receives only maintenance

payments from the shareholders.  It will receive no rent increases

from the tenants, even if the rent increases were granted for the

installation of the MCI.  Only the holders of unsold shares or

sponsor or purchaser of shares for occupied apartments have rent

regulated tenants.  Thus, only they will receive any of the monies

although they have not expended any money to justify reimbursement.

When major capital improvements are paid for out of a

cooperative reserve fund, whether that fund is the statutorily

mandated reserve fund or a fund established through voluntary

negotiations with the sponsor and styled a "reserve for contingen-
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cies fund", a holder of unsold shares has not expended its own out-

of-pocket money.  This is in sharp contrast to the owner of a

rental apartment building or the shareholders in a cooperative or

condominium, who pay a special assessment.  The latter owners have

a legitimate concern over recoupment.  The reserve fund is part of

the bargain creating the cooperative and is similar to insurance or

a guarantee established to provide protection for the purchasing

tenants from an out of pocket expense beyond the initial investment

for repair and replacement of equipment.  The sponsor has no

expectation of recoupment.  Additionally, the shareholders in the

cooperative do receive a benefit beyond the major capital improve-

ment itself, namely, an increase in the value of their property,

something not shared by the Rent Stabilized or Controlled tenants,

who have no property interest therein. 

The decision in the case at bar, which involved the functional

equivalent of a cooperative reserve fund, is based upon an

interpretation of the Rent Stabilization Code, 9 NYCRR

2522.4(a)(9), which applies to the Rent Stabilized tenants, and

Supplement No. 1 of Operational Bulletin No. 84-4, which applies to

the Rent Controlled tenants.  Both the Code provision and the

Bulletin are themselves an interpretation of the MCI provisions of

the law.

 Supplement No. 1 to Operational Bulletin 84-4 (hereinafter

"Supplement"), issued on January 30, 1986, sets forth DHCR's

interpretation of the Rent Control regulations and the former Rent

Stabilization Code. The Supplement stated:
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On November 13, 1984, the State Division of
Housing and Community Renewal (DHCR) issued
Operational Bulletin 84-4 which related to
rent adjustments based upon Major Capital
Improvement (MCI).  Since the issuance of the
Bulletin, the DHCR has decided to implement
changes in MCI procedures in accordance with
its authority under Section 33 of the State
Rent and Eviction regulations (9 NYCRR
2102.3), Section 33 of the Rent and Eviction
regulations for New York City (9 NYCRR
2202.3), Section 34(a)(2)(iv) of the Tenant
Protection Regulations (9 NYCRR
2502.4(a)(2)(iv)), and Section 35A of the Code
of the Rent Stabilization Association of the
City of New York, Inc. (emphasis added). 

The Supplement indicated that applications for rent increases

would be denied when the cost of the improvements has been paid out

of the cooperative reserve fund.1  The Supplement states in

pertinent part as follows:

Rent increases based on an MCI are made avail-
able to owners as an incentive for them to
invest in their property.  Accordingly, money
from the reserve fund of a building converted
to cooperative or condominium ownership should
not be used as the basis for an MCI rent
increase adjustment.  To encourage such in-
vestment, the adjustment will be allowed only
if the funds used for the MCI are contributed
previously by the sponsor prior to the conver-
sion or are obtained by a special assessment
of the shareholders or the owners of condomin-
ium units.

It has, therefore, been determined that where
an MCI has been paid for after conversion, out
of a cash reserve fund deposited by the
owner/sponsor/landlord, such MCI will not be
the basis for a rent increase.  Likewise, if
an MCI is installed subsequent to transfer of

     1.   The new Rent Stabilization Code was promulgated for New
York City, effective May 1, 1987.  The bar against increases paid
from the reserve fund was incorporated in 9 NYCRR 2522.4(a) (9). It
is that regulation which was affirmed by the Court of Appeals in
Versailles Realty Corp., supra. 
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title to a cooperative corporation, the corpo-
ration will not be eligible for a rent in-
crease unless the MCI is paid for by a special
assessment of all the shareholders (propri-
etary lessees), or the sponsor or holder of
unsold shares pays for the MCI without remov-
ing funds from the coop reserve fund.  It
should be noted that if a cooperative corpora-
tion is eligible to file for an MCI increase,
the application must be filed by the managing
agent of the corporation on behalf of the
corporation and all proprietary lessees,
including the sponsor.  This will avoid multi-
ple applications for the same MCI. 

It was rational for the Commissioner to interpret the Rent

Stabilization Code and Operational Bulletin to include situations

such as that in the case at bar in which the cooperative fund was

voluntarily created.  The language of neither the Code nor the

Bulletin limits their applicability to reserve funds which were

established pursuant to statutory mandate.  Moreover, the rationale

for rejecting MCI rent increases is the same whether the coopera-

tive fund was voluntarily created by the sponsor before reserve

funds were mandated by § 26-703 of the Administrative Code (Local

Law No. 70 (1982), or set up in accordance with that statutory

mandate.  Indeed, the reserve fund in issue in Versailles Realty,

supra, pre-dated the effective date of Local Law No. 70.  As in

Versailles, in the case at bar the fund was created by a voluntary

transfer of monies from the sponsor to the cooperative corporation

as part of the bargain creating the cooperative.2  Thus, the

     2  In the court below, appellant argued that it was improper
to disallow for rent stabilized tenants that portion of the MCI
expenditures which were paid out of the cooperative fund because
the Rent Stabilization Code provision providing for such disallow-
ance was not effective until after the MCIs were completed. 
However, this argument has been abandoned on appeal.  
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monies, after transfer, belonged not to the sponsor or holder of

unsold shares but to the cooperative corporation.  Yet, the rent

increases arising from the reserve fund would have inured to the

benefit of only the holder of unsold shares, not the cooperative

corporation, even though the corporation's monies, not the monies

of the holder of unsold shares, were expended.  Clearly, it was

rational to conclude that the reserve for contingencies fund

created in the case at bar was the functional equivalent of a

statutory reserve fund.  

DHCR, as the agency which administers the rent laws, is

entitled to deference in its interpretation of those laws.  As the

New York Court of Appeals stated in In the Matter of Salvati v.

Eimicke, 72 N.Y.2d 784, 537 N.Y.S.2d 16,18 (1988): 

DHCR's interpretation of the statutes it
administers, if not unreasonable or irratio-
nal, is entitled to deference (Matter of Colt
Ind. Inc. v. New York City Department of
Finance, 66 NY2d 466, 471; Matter of New York
Public Interest Research Group v. New York
Dept. of Insurance, 66 NY2d 444, 448; Matter
of Howard v. Wyman, 28 NY2d 434, 437-38;
Matter of Mounting & Finishing Co. v.
McGoldrick, 294 N& 104, 108).

Indeed, the view of the administrative agency has been called

"determinately persuasive".  See, United States v. Hammers, 221

U.S. 220, 228 (1911); Bowles v. Seminole Rock Co., 325 U.S. 410

(1945); Plaza Management Co. v. City Rent Agency, 48 A.D.2d 129,

It should be noted that in Versailles the Court of Appeals
affirmed the disallowance of the MCI rent increase even though the
work was "performed by a cooperative corporation in the summer of
1985, more than two years prior to the effective date of the
current Stabilization Code."
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368 N.Y.S.2d 178; unan. aff'd, 37 N.Y.2d 837, 378 N.Y.S.2d 33

(1975).  See, also, Cale Development, Inc. v. Conciliation and

Appeals Board, 94 A.D.2d 229, 463 N.Y.S.2d 814 (1st Dept. 1983),

aff'd, 61 N.Y.2d 976, 475 N.Y.S.2d 278 (1984); Minton v. Domb, 63

A.D.2d 36, 406 N.Y.S.2d 772 (1st Dept. 1978).  DHCR's interpreta-

tion of the MCI provision of the Rent Stabilization and Control

Laws, being reasonable, is entitled to deference.

A. The burden of proving MCI expenditures rests upon the party
seeking the MCI rent increase.

Appellant argues that the tenants did not meet their alleged

burden of proving that the MCI was funded out a cooperative reserve

fund.  This argument has no merit for a number of reasons.  First,

the issue of burden of proof was not raised during the administra-

tive proceeding.  Indeed, contrary to appellant's allegations, it's

attorneys (the same as in this appeal) responded to DHCR's requests

for additional financial information during the PAR without raising

any objections to those requests.  Appellant's counsel's letters

(R. 843, 855, 927) express a willingness to comply with DHCR's

requests and respond to further questions.  In one of the re-

sponses, appellant's attorneys, rather than objecting to the

requests for additional information, asked that they be contacted

immediately if further information was needed. (R. 928) 

It is axiomatic that issues not raised during the administra-

tive proceeding cannot be raised for the first time on judicial

review.  In Rozmae Realty v. State Division of Housing and

Community Renewal, 160 A.D.2d 343, 553 N.Y.S.2d 738 (1990), lv. to
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appeal denied, 76 N.Y.2d 712, the Appellate Division, First

Department held:

The landlord now urges that the apartment used
by DHCR to establish the legal stabilized rent
of the apartment in question was not the same
size or otherwise comparable to the apartment
whose legal rent was at issue.  This conten-
tion, however, was not raised in the adminis-
trative proceedings before DHCR, and may not
be considered for the first time in the judi-
cial review of those proceedings pursuant to
CPLR Article 78.  (Matter of Klaus v. Joy, 85
AD2d 603)     (emphasis added)

See also, Fanelli v. Conciliation and Appeals Board, 58 N.Y.2d 952,

460 N.Y.S.2d 534 (1983), aff'g, 90 A.D.2d 756, 455 N.Y.S.2d 814

(1st Dept. 1982), rev'g, N.Y.L.J., January 11, 1982, p. 7, col. 3,

(Sup. Ct., N.Y. Co., Blangiardo, J.); Oriental Boulevard v.

Conciliation and Appeals Board, 92 A.D.2d 470, 459 N.Y.S.2d 50 (1st

Dept. 1983).

Second, even had the issue been properly raised, it has no

merit.  The burden of proving payment of the MCI rests upon the

owner, not the tenants.  See 9 NYCRR §2522.4(a)(3)(i)(c).3  As it

is the owner who makes the application for MCI rent increases, the

burden of proving entitlement, including the burden of establishing

the source of funds, properly rests on the owner.  This is so

whether the source of funds in a cooperative building come from a

voluntary or mandatory fund.  That the tenants raised the issue of

the source of payment of the improvements during both the Rent

     3  Since the application in the instant case covered rent
stabilized and as well as rent controlled tenants, the relevant
provisions of the Rent Stabilization Code are applicable to the
entire application.
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Administrator's and PAR proceedings does not shift the burden to

them.  The burden remains with the owner, the party seeking relief,

to provide sufficient information to determine the issue.

Appellant's citations to § 306 of the State Administrative

Procedure Act and the Manual for Administrative Law Judges and

Administrative Adjudication are inapposite, as they concern formal

administrative hearings.  The type of proceeding in this case

involved an owner's application in which tenants are allowed to

respond.  There is no formal hearing.  If pertinent issues are

raised by the tenants, there is no legal requirement placing the

burden of proof on the tenants; nor there is anything in the law

which precludes the agency from sua sponte requesting additional

information from the applicant, who in such as case as this one, is

the only party who has the information upon which the issue can be

resolved.

Significantly, the appellant's attorneys themselves character-

ized the nature of this proceeding during the PAR in requesting

that the agency immediately apprise them of the need for any

additional information:

It must be recognized that the proceeding
before you is not truly an adversarial pro-
ceeding, but is merely the administrative
verification of an owner's rent adjustment
application.  Accordingly, the owner should be
entitled to every opportunity to support its
application.  (emphasis in original)

(R. 928)

Third, both the Rent Stabilization Code, 9 NYCRR §2529.7, and

the Rent Control Regulations, 9 NYCRR §2208.7, authorizes the
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Commissioner,4 during a PAR, to make such investigation of the

facts as he deems necessary.  Thus, the various requests for

additional information made to the appellant by the Commissioner

during the PAR proceeding were within his authority and fully

proper.  It was apparent at the PAR level that the Rent Administra-

tor had not adequately investigated the issue of the source of

funding of the improvements.  Under the circumstances, the

Commissioner had the option of remanding the matter to the Rent

Administrator for further proceedings (See, 9 NYCRR §2529.8(b), or

conducting such additional investigation as needed, pursuant to 9

NYC 2529.7, in order to avoid unnecessary and lengthy additional

proceedings.  The Commissioner reasonably chose the latter.

It should be noted that the tenants in their Petition for

Administrative Review, in claiming that the MCI was paid for out of

the cooperative reserve fund, gave details as to the source of the

expended funds and made reference to numerous exhibits annexed

thereto, those exhibits being portions of various amendments to the

cooperative offering plan. (R. 138-139)  Contrary to appellant's

allegations, the tenants submitted ample objective proof that the

source of the expenditures was from cooperative funds, not the

monies of the sponsor/holder of unsold shares.  

There was nothing improper in the Commissioner's request for

and consideration of additional documents during the PAR.

     4  §2208.7 of the Rent Control Regulations refers to the
"Administrator".  §2202.2 defines "administrator" as the Commis-
sioner of DHCR.
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B. The Commissioner properly concluded that the cooperative fund
in this case was the functional equivalent of a statutorily
mandated reserve fund.

Appellant baselessly argues that the "working capital" or

"reserve for contingencies" fund in the case at bar is not the

functional equivalent of the "reserve fund" required by §26-703 of

the New York City Administrative Code (Local Law No. 70).  In the

first place, the fact that the fund in the case at bar was not

statutorily mandated - the cooperative corporation having been

established prior to the effective date of the reserve fund statute

- has no bearing on its functional equivalence to a legally

required "reserve fund".  As noted above, the reserve fund in the

cooperative in Versailles Realty was also not a mandatory fund. 

Nevertheless, the Court of Appeals found it proper to disallow the

MCI.  Furthermore, the language of neither the Rent Stabilization

Code nor Supplement No. 1 to Operational Bulletin No. 84-4 limits

their applicability to situations in which the fund is created

because of statutory mandate.

The relevant issue is not whether the fund is statutorily

mandated, but what functions the fund serve and whether the fund

belongs to the cooperative or the sponsor/holder of unsold shares. 

As pointed out by the Commissioner, the sponsor initially proposed

a "working capital" fund of $150,000.  The Offering Plan stated

that the "working capital may be used for repairs and other

appropriate corporate purposes as determined by the Board of

Directors."  (R. 580, 589-590)  In subsequent amendments to the

Plan, the sponsor increased the amount of its obligation to
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contribute to the working capital fund, first to $750,000 (R. 447),

and then to $1,000,000 plus one-half of garage revenue (R. 432). 

Of said amount $400,000 was to be paid within 45 days of closing

with the balance, $600,000 secured by a promissory note of the

sponsor, payable in two installments.  (R. 399-400)  After closing

the cooperative corporation allocated $877,000 of the "working

capital" fund to a "reserve for contingencies" fund and $125,000 to

working capital. (R. 393)  

In addition, the Fourteenth Amendment to the Offering Plan,

(R. 347), indicates that certain major capital improvements, to

wit, new windows, new boilers and burners, and roofing and brick

pointing (the same improvements which form the basis for the

application for MCI rent increases made by the sponsor/holder of

unsold shares), were paid for out of the cooperative corporation

funds, i.e., not the sponsor's funds.  The cooperative corporation

obtained a bank loan of $600,000 for the purpose of "financing the

major renovations", secured by a promissory note in the same amount

from the sponsor/holder of unsold shares.  (R. 730, 737, 741)  It

is apparent that the latter $600,000 note constituted that part of

the sponsors contribution to the "working capital" fund referred to

above.

Thus, it is clear, first, that the monies expended for the MCI

were the corporation's, not the sponsor's, and second, that the

monies came from a fund which was functionally equivalent to a

"reserve" fund.  The "working capital" fund, of which the "reserve

for contingencies" fund was a part, was for "major renovations and
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repairs", among other things.  This is functionally equivalent to

the purpose for which a statutory "reserve fund" is to be estab-

lished:  "for making capital repairs, replacements and improvements

necessary for the health and safety of the residents of such

[cooperative or condominium] buildings."  N.Y.C. Admin. Code §26-

703(a)  That the fund in the case at bar was named a "reserve for

contingencies" or "working capital" fund rather than a "reserve" or

"cash reserve" fund is irrelevant.  The underlying policy consider-

ations which justify the denial of MCI rent increases when the

improvements are paid for out of a cooperative "reserve" fund apply

equally to the fund in question in the case at bar.

The appellant's attempts at semantic distinctions between the

nature of working capital funds and reserve funds miss the

essential point; that the improvements were paid with monies owned

by the cooperative corporation, not the appellant, from a fund

equivalent to a reserve fund.  The fact remains that the coopera-

tive corporation allocated those monies for major capital improve-

ments.  If one were to follow the appellant's logic with regard to

the name of the fund from which the money was allocated, the

conclusion might be that the corporation improperly used money for

the MCI from a fund which was specified for other purposes. 

However, whether or not those monies should have been placed in the

working capital fund initially, or in some other fund; or once in

that fund reallocated to the reserve for contingencies fund and

then used for major capital improvements, is not the issue in this

case.  They were so used and the fund from which they came was the
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functional equivalent of a cash reserve fund.  As such, the

appellant is not entitled to an MCI rent increase.

C. The Commissioner reasonably calculated the disallowed portion
of the MCI.

Appellants also argue without merit that the amount of the

disallowance was based upon an arbitrary formulation.  In fact, the

formulation used by the Commissioner was eminently reasonable; and

contrary to appellant's claim, the Commissioner did "trace" the MCI

expenditures to the cooperative corporation's "reserve for

contingencies" fund.  In making this claim, the appellant quotes

part one sentence from the Commissioner's order completely out of

context.  In stating that "it cannot be determined with any degree

of certainty the manner and to what specific improvement reserve

funds  (sponsor's contribution) were expended", the Commissioner

had this to say:

Examination of the submitted documentation
indicates that the corporation treated all
monies received as a "fungible" item and
transferred same into one single operating
account.  Such monies include income from
operations, sponsor's contribution to the
reserve fund (reserve for contingencies), bank
loans (Chemical Bank line of credit) and
sources from the November 1986 refinancing of
the first mortgage.  All capital improvements
as well as expenditures for non-qualifying
items between 1985 and 1988 were paid for from
this operating account.  Since the corporation
used one account for the reserve fund monies
received from the sponsor, from investment
activities and all monies received from opera-
tions, it cannot be determined with any degree
of certainty the manner and to what specific
improvement reserve funds (sponsor's contribu-
tion) were expended.  What is eminently clear,
however, is that between 1985 and 1988 the
entire sponsor's contribution to the "reserve
for contingencies" was disbursed.  Accord-
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ingly, the Commissioner deems it appropriate
to further reduce the allowed cost as previ-
ously determined herein ($683,096.70) for the
major capital improvements recognized in the
Administrator's order by that portion which
pertains to the use of reserve funds pursuant
to the following:

In the four year period (1985-1988) the corpo-
ration obtained the total of $1,612,217.00
from sources other than general operations as
detailed below:

1) Sponsor's contribution $  877,000.00

2) Outstanding balance of
Chemical Bank line of credit $   98,000.00

3) Proceeds from refinancing first
mortgage - November, 1986 $  637,217.00

4) Total sources of funds obtained,
other than operations: $1,612,217.00

5) Less sponsor's 
contribution $ (877,000.00)

6) Total sources obtained by the
apartment corporation other
than from operations and less
sponsor's contribution $  735,217.00

The ratio of the total sources of monies
obtained by the apartment corporation other
than from operations and less the sponsor s
contribution (line 6) to the total sources
obtained by the corporation other than from
operations (line 4) equals 45.60%.

(R. 105-106)

The Commissioner's formula for "tracing" the funds was firmly

grounded in the evidence.  As already noted, $877,000 of the

$1,000,000 contribution from the sponsor to the "working capital"

fund was allocated by the cooperative board to the "reserve for

contingencies" fund for "major renovations and repairs".  However,

as the Commissioner elaborated in the PAR Order, these monies were
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not segregated into an account separate from monies received from

investment activities or from operations.  Given this circumstance,

the Commissioner could reasonably have disallowed the MCI expendi-

tures up to the full $877,000 contribution from the sponsor, if the

expenditures had reached that level.  But instead, the Commissioner

gave the appellant the benefit of the doubt by disallowing only a

percentage of the MCI expenditures based on the ratio of the total

monies coming from the cooperative corporation's investment

activities to the total monies coming from both the corporation's

investment activities and the sponsor's contribution to the

"reserve for contingencies" fund.  This ratio is .456 or 45.6% of

the total investment sources.  See, (R. 105-106)  In effect the

Commissioner allowed an MCI rent increase for that portion of the

expenditures which could reasonably be attributed to corporate

funds not including the contribution made by the sponsor.  Contrary

to appellant's claims, this calculation is well founded in the

factual record and is not precluded by any law or regulation.

D. DHCR is not required to promulgate the provisions of Supple-
ment No. 1 to Operational Bulletin No. 84-4 as regulations
before applying them to proceedings involving rent controlled
tenants.

Appellant erroneously argues that, pursuant to the State

Administrative Procedure Act ("SAPA"), DHCR cannot "impose the

proscriptions" of Supplement No. 1 upon owners of rent controlled

apartments because those proscriptions have not been promulgated as

a regulation.  Appellant also argues that Supplement No. 1 does not

apply to rent controlled apartments.  
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The latter argument is refuted by the Supplement itself which

in the first paragraph states that DHCR is acting under 9 NYCRR

§2202.3 of the Rent Control regulations.  Section 2202.3(f)(1)

provides that a landlord may file an application for rent increases

"on one or more of the grounds stated in Section 2202.4 through

2202.12 of this Part."  Section 2204.4(c) provides for major

capital improvement rent increases.  Thus, the Supplement clearly

applies to rent controlled apartments.

DHCR is not required to promulgate as a regulation the MCI

sections of Supplement No. 1.5  This is because the Supplement is

an interpretive statement, not a rule.  SAPA does require that

"rules" be promulgated as regulations in accordance with SAPA

requirements but excludes from the definition of rules "interpre-

tive statements and statements of general policy which in them-

selves have no legal effect but are merely explanatory".  SAPA

§102(2)(b).  Supplement No. 1 sets forth DHCR's interpretation of

9 NYCRR 2202.3(f)(1) and 2202.4(c).  SAPA does not require DHCR, or

any State Agency, to observe its requirements when issuing written

bulletins or interpretations of the laws it administers for

informational purposes, as in the case at bar.  Such written

bulletins or interpretations inform the public as to where the

agency stands on issues within its jurisdiction.

     5  The Supplement is not an internal, unpublished Bulletin, as
claimed by appellant.  The Supplement, as all DHCR bulletins and
policy statements, is widely publicized, disseminated to the
public, and provided upon request.

29



The Courts have previously considered Supplement No. 1 to be

interpretive.  In Goldstein v. DHCR, 140 A.D.2d 667, 528 N.Y.S.2d

1008 (2nd Dept. 1988), the Appellate Division, in a case involving

the same provision in the Supplement which is challenged herein,

stated that:

In January, 1986 the respondent New York State
Division of Housing and Community Renewal
(hereinafter the DHCR), which is charged with
the administration of the Rent Control and
Rent Stabilization Laws, issued Supplement No.
1 to Operational Bulletin 84-4, which was in
the nature of instructions, interpretive
statements and general statements. (emphasis
added)

In Sadore Lane Management Corp. v. DHCR, 151 AD2d 681, 542

N.Y.S.2d 740, 741 (2nd Dept. 1989), the Appellate Division referred

to Operational Bulletin No. 84-4 as "a written interpretation of

the statute which it [DHCR] administers".

In Beech Haven Co. v. N.Y.S. Division of Housing and Community

Renewal, Index No. 91/14554 (Sup. Ct., West. Co., Lange, J., July

28, 1992), the Court held that Supplement No. 1 "is a reasonable

interpretation of existing law; it has a rational basis; and can be

applied retroactively."  Beech Haven involved the identical issue

raised here except that it challenged the application of the

Supplement under the Emergency Tenant Protection Act and the

regulations promulgated thereunder.  The Court held:

In the case at bar, the issuance of Supplement
#1 by DHCR was not "an intrusion into the
legislative domain" (Versailles Realty Company
v. DHCR, 76 NY2d 325, 329).  DHCR was not
creating or legislating a new law, but rather
interpreting and administering existing law, 9
NYCRR 2502.4(a)(2)(iv). (emphasis added)
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The cases cited by the appellant in support of its argument

that the Supplement had to be promulgated as a regulation, such as

Two Associates v. Brown, 27 A.D.2d 173, 513 N.Y.S.2d 966 (1st Dept.

1987), are inapposite, as they involves matters which did not fall

within the exception in SAPA to the rule-making requirements for

interpretive and explanatory statements.

Supplement No. 1 states that DHCR will deny an application for

a rent increase based on an MCI which is paid from the reserve

fund, with limited exception, because it does not encourage

voluntary investment by owners in their property.  This interpreta-

tion gives recognition to the fundamental and well established

purpose of permitting rent increases for MCIs to encourage owners

to make voluntary investments in their building, and explains the

scope of the law.  A contrary interpretation that the owner should

obtain rent increases for improvements he has not paid for is

untenable in view of the strong statutory language against

unjustified increases and "profiteering" by the owner and by the

Court of Appeals decision in Versailles which affirmed DHCR's bar

of such increases for rent stabilized premises in New York City.

The Supplement states in pertinent part as follows:

Rent increases based on an MCI are made avail-
able to owners as an incentive for them to
invest in their property. Accordingly, money
from the reserve fund of a building converted
to cooperative or condominium ownership should
not be used as the basis for an MCI rent
increase adjustment.  To encourage such in-
vestment, the adjustment will be allowed only
if the funds used for the MCI are contributed
previously by the sponsor prior to the conver-
sion or are obtained by a special assessment
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of the shareholders or the owners of condomin-
ium units.

It has, therefore, been determined that where
an MCI has been paid for after conversion, out
of a cash reserve fund deposited by the
owner/sponsor/landlord, such MCI will not be
the basis for a rent increase.  Likewise, if
an MCI is installed subsequent to transfer of
title to a cooperative corporation, the corpo-
ration will not be eligible for a rent in-
crease unless the MCI is paid for by a special
assessment of all the shareholders (propri-
etary lessees), or the sponsor or holder of
un- sold shares pays for the MCI without
removing funds from the coop reserve fund. It
should be noted that if a cooperative corpora-
tion is eligible to file for an MCI increase,
the application must be filed by the managing
agent of the corporation on behalf of the
corporation and all proprietary lessees,
including the sponsor. This will avoid multi-
ple applications for the same MCI. 

Appellant is wrong in its claim that DHCR cannot apply

Supplement No. 1 to rent controlled apartments absent promulgation

in accordance with SAPA.

POINT II

THE COMMISSIONER RATIONALLY REDUCED
THE ALLOWED COST OF THE NEW BOILER
BURNER SYSTEM.                     

Appellant attempts to argue away what it concedes is inconsis-

tent information regarding the cost of the boiler/burner system. 

It vaguely argues that the discrepancy between the higher figure in

the MCI application, dated April 30, 1987, and the fourteenth

amendment to the offering plan, dated May 2, 1986 is due to the

differences in amounts expended as of the time each document was
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prepared.  This vague argument is in stark contrast with the

careful analysis performed by the Commissioner:

Nevertheless, there is a clear discrepancy
between the expenditure claimed in the appli-
cation for the replacement of boilers and
burners ($165,677.31) and the cost of such
replacement as reflected in Amendment No. 14
to the offering plan dated May 2, 1986, which
under the topic Major Capital Improvements
provides:  "Boilers & Burners.  The installa-
tion of new boilers and burners was completed
in September 1985 by R & M Combustion.  The
contract cost was $152,165."

The Commissioner is of the opinion that con-
sideration of this issue is not barred by the
principle of "scope of review".  While it is
apparent from the record, as amplified on
appeal, that the apartment corporation in-
curred further expenses in 1986 for additional
work performed by the same heating contractor
for repairs or adjustments to the heating
systems, such work is not specified in the
application.  It is noted that of the submit-
ted cost, $12,541.00 was expended in November
1986, more than a year after the completion of
the heating system.  Accordingly, the Commis-
sioner deems it appropriate to reduce the
allowed cost of the heating installation to
the amount set forth in the offering plan
(supra), $152,165.00, and to reduce the total
allowed cost for the improvements recognized
in the Administrator's order from $696,609.01
to $683,096.70 (as herein after modified).

(R. 101)  

Appellant states that the higher figure is substantiated by

contractor certifications, copies of contracts and cancelled

checks, government certifications, an affirmation from the

appellant, and a letter from the contractor.  However, these

documents do not support appellant's contention.  Indeed, the

contract substantiates the figure in the Fourteenth Amendment (R.

157), i.e., the amount allowed by the Commissioner.  Article 3 of
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the contract identifies boiler/burner replacements at two buildings

for $85,365 and $93,640, a total of $179,005.  Handwritten and

initialled next to those figures is the statement, "Less

13,420/bldg". (R. 1039)  Subtracting twice that amount - once for

each building - $26,840 from $179,005, leaves $152,165.00, the

amount indicated in the Fourteenth Amendment to the Offering Plan. 

Subtracting only $13,420 leaves $165,585, i.e., about $92 less than

the amount claimed by appellant.  The source of appellant's error

is apparent from these simple calculations.  

As for the cancelled checks, the Commissioner noted that two

of the cancelled checks, totalling $12,541.00, are dated November,

1986, over a year after the installation was completed.  It was

reasonable for the Commissioner to conclude that the difference

between the contract price and the total payments to the contractor

were due to repairs or adjustments after completion of the

installation.

The government certifications (R.1026-1028) contain no

information as to cost, although they do confirm that the installa-

tion was completed in 1985, prior to the additional work done in

1986.  

The letter from the contractor does make a reference to

billing for extra wiring work (R. 1031); but there is no indication

in the record as to the amount.

It is a well settled principle of administrative law that

issues as to the credibility and weight of the evidence are for the

administrative body to determine as the trier of fact.  The duty of
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weighing the evidence, where either of two conflicting inferences

may be drawn, rests solely upon the administrative body.  A court

may not weigh the evidence and substitute its judgment for that of

the administrative body where the evidence is conflicting and room

for choice exists.  In Stork Restaurant Inc. v. Boland, 282 N.Y.

256, 26 N.Y.S.2d 247, the Court of Appeals said:

[w]here there is a conflict in the testimony
produced *** where reasonable men might differ
as to whether the testimony of one witness
should be accepted or the testimony of another
witness be rejected, where from the evidence
either of two conflicting inferences may be
drawn, the duty of weighing the evidence and
making the choice rests upon the [administra-
tive agency].The court may not weigh the
evidence or reject the choice made by [such
agency] where the evidence is conflicting and
room for choice exists.

Given the inconsistent figures and the underlying evidence in the

case at bar, it was rational for the Commissioner, as the trier of

fact, to determine the matter as he did. 

Appellant makes the baseless argument that the Commissioner's

reliance on the disclosure in the offering plan improperly

supersedes or vitiates criteria specified in the regulations. 

Appellant recites the documentation specified in the Rent Stabili-

zation Code, 9 NYCRR 2522.4(a)(3)(i), which must be submitted with

an application for an MCI application.  But it would be absurd to

conclude that DHCR is limited in its investigation of an MCI

application to the documentation submitted with the application.

Appellant also quotes from DHCR's Policy Statement 90-10,

which delineates the agency's processing methods for confirming
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costs; but omits the crucial sentence in the Policy Statement

relevant to the case at bar:

Whenever it is found that a claimed cost
warrants further inquiry, the processor may
request that the owner provide additional
documentation.  

This reflects simple common sense.  Since the tenants' challenged

the cost of the boiler/burner installation and submitted a copy of

the fourteenth amendment (R. 156-157), it was proper for the

Commissioner to consider this evidence in rendering his determina-

tion.  

Appellant complains without merit that the Commissioner went

outside the "administrative record," i.e., the record before the

Rent Administrator, in relying upon the amendment to the offering

plan.  However, as already discussed infra, the Commissioner, by

virtue of the Rent Stabilization Code, 9 NYCRR 2529.7(b), has the

authority during a PAR proceeding to "[m]ake such investigation of

the facts ... and require the filing of such reports, evidence,

affidavits, or other material relevant to the proceeding as he may

deem necessary or appropriate."  There was nothing improper about

the Commissioner's reliance upon the information contained in the

amendment to the offering plan.  Moreover, as pointed out above,

the same information was contained in the contract for the

boiler/burner, which contract was in the record before the Rent

Administrator.

Finally, appellant, in a footnote, states that there were

discrepancies with regard to the figures for other work done in the

complex upon which the Commissioner did not focus.  However, no
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issues were raised by any of the parties with regard to the costs

alleged for that work.  Thus, there was no reason for the Commis-

sioner to investigate those discrepancies; and no arbitrary

selectivity by the Commissioner, as wrongly alleged by the

appellant.

There being a rational basis for the Commissioner's reduction

in the allowed cost of the boiler/burner installation, it must be

affirmed.

POINT III

THE COMMISSIONER PROPERLY DISALLOWED
THE WINDOW INSTALLATION IN THE TAVON
APARTMENT                           

Appellant erroneously argues that it is entitled to an MCI

rent increase for the window installation in the Tavon's apartment

notwithstanding the conceded fact that new windows were installed

in their apartment only a couple of years earlier.  

It is well settled that what constitutes a major capital

improvement or what is otherwise eligible for a rent increase based

on the alleged installation of an MCI is an issue to be determined

by the rent agency.  Ansonia Residents Association v. New York

State Division of Housing and Community Renewal, infra.

In the instant case it was undisputed that new wood frame

windows were installed throughout the Tavon's apartment in 1983, a

couple of years before the new building-wide windows installation. 

In accordance with Operational Bulletin 84-4, DHCR allows an

MCI rent increase for the full cost of windows only where the old
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windows were more than 25 years old or, if the windows were 15 to

25 years old, if the replacement was necessary.  Also, 50% of the

cost will be allowed, regardless of the age of the windows, if the

replacements were for energy conservation purposes.  

The Tavon's windows were only a couple of years old and there

was never a claim that the replacement was for energy conservation

purposes.  Thus, the replacement did not meet any of the criteria

set forth in Operational Bulletin 84-4.  As the Commissioner stated

(R. 100):

However, in view of the undisputed contention
by the tenants of apartment H-63 that new wood
frame windows were installed throughout their
apartment in 1983, the Commissioner is of the
opinion and finds that a rent increase as to
this apartment is not warranted predicated on
the portion of the allowable cost (as herein-
after determined) attributable to the subse-
quent windows replacement since the useful
life of the existing windows in apartment H-63
had clearly not expired at the time of the
subsequent.

That the replacement windows may have been better than the

wood frame windows installed only a couple of years earlier, as

asserted by appellant, does not vitiate the age requirements of

Operational Bulletin 84-4.  Those criteria, which are based on the

useful life of windows, are designed to reasonably allow for MCI

rent increases while precluding frequent and unnecessary installa-

tions as way for landlords to unfairly jack up rents.

Contrary to appellant's contentions, DHCR has the authority to

grant a building-wide rent increase for windows but disallow such

increase for individual apartments under the appropriate circum-

stances.  For example, in accordance with DHCR Policy Statement 90-
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8, an MCI rent increase will be disallowed for an individual

apartment for so long as there is DHCR order in effect finding a

failure to maintain services in that apartment, even though the MCI

rent increase is otherwise allowed for the remainder of the

building.  In Ansonia Residents Association v. New York State

Division of Housing and Community Renewal, infra, which is

incorrectly characterized by appellant, a building-wide MCI rent

increase was granted for a storm window installation in which the

windows were not installed in certain individual apartments because

the physical shape and characteristics of the windows in those

apartments precluded their installation.  However, the rent

increase was disallowed for those apartments.   

Analogously, in light of age criteria for allowing MCI rent

increases for new windows, it is rational for DHCR to disallow an

MCI rent increase for an apartment in which there has been a recent

window replacement even though the MCI is otherwise granted

building-wide.  There is nothing in the law or regulations which

precludes such disallowance.  

 The authority cited by appellant in support of its contention

actually supports DHCR's determination.  In the Ansonia case and in

the DHCR PAR order cited by appellant, Matter of Glass, Admin. Rev.

Dckt. No. BA-430251-RO, DHCR, similarly to the case at bar,

disallowed MCI rent increases in those individual apartments in

which new windows were not installed.  
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Appellant's purported quote from the Glass determination in

fact is not a quote.  The Commissioner held, pertinent to the case

at bar, as follows:

In recognition of the fact that there are
limited circumstances where the replacement of
all windows would be an unnecessary and unwar-
ranted expense, the Commissioner had adopted
the position that where an owner has earlier
installed new windows the condition of which
are such that their replacement is not re-
quired or due to the special characteristics
of certain other windows which are clearly of
a distince and different nature, that the
subsequent replacement of all other apartment
windows totally at a minimum at least 80% of
the total number of apartment windows in the
building as part of a unified plan and consec-
utively time project completed within a rea-
sonable time frame would substantially comply
with the requirement of a major capital im-
provement.  Work of a piecemeal nature or
ordinary repairs does not constitute a major
capital improvement. [Accord. DE110200/1RO]

The Commissioner went on to find that the replacement in that

building satisfied the rule but limited the rent increase to those

apartments in which the new windows were installed, it being

understood that new windows were not installed in apartments in

which there had been a prior recent replacement.

The implication for the case at bar is that the appellant

could have obtained a building-wide MCI rent increase for the

window installation to the extent otherwise allowed even if the new

windows had not been installed in the Tavon apartment; but that

under Operational Bulletin 84-4 the replacement of two year old

windows in the Tavon apartment precluded an MCI rent increase for

the windows in that apartment.
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Lastly, Garden Bay Manor Associates v. DHCR, 150 A.D.2d 378,

540 N.Y.S.2d 665 (2d Dept. 1989), stands for propositions concern-

ing MCIs which have no relevance to the case at bar.

The Commissioner's determination precluding the MCI rent

increase for the windows in the Tavon apartment is rational and

entitled to affirmance.

POINT IV

THE COMMISSIONER, IN DETERMINING THAT THE MCI
DISALLOWANCE WAS APPLICABLE TO THE TENANT
ADOLPH WAS NOT INCONSISTENT WITH NOR DID IT
REVERSE THE PRIOR DENIAL OF THE ADOLPH PAR   

Appellant argues that the PAR order issued on April 30, 1991,

under Docket No. DG-610286-RT (R. 834-835), denying the PAR filed

by tenant Adolph was improperly reversed by the order here under

review.  This is incorrect.  

Adolph complained about the quality and extent of the

waterproofing and roofing installation in his building.  The PAR

was denied because the issue had not been timely raised by the

tenant.  In denying Adolph's PAR, the Commissioner expressly

preserved his authority to apply to Adolph the determination of the

complex-wide issues in the PAR proceeding which is here under

review.  Appellant fails to apprise this Court of the actual ruling

in the Adolph PAR.  The Commissioner stated therein as follows:

The Commissioner notes that this order and
opinion is issued at this time due to the
constraint of, and in compliance with, the
aforementioned court ordered Stipulation of
Settlement.  Related administrative appeal
proceeding concerning complex-wide issues of
both a factual and legal nature will be re-
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solved shortly under pending Administrative
Appeal Docket Nos. DH 610251-RT and DH 610465-
RT.  The determination to be issued therein
may impact upon the entire premises, including
the subject accommodation herein, despite the
resolution of this petition for administrative
review.    (emphasis added)

(Return)  The prior PAR determination clearly involved a totally

different issue than the ones in the case at bar and clearly

preserved the Commissioner's authority to apply the complex-wide

determination in the instant proceeding to Adolph.  Appellant

erroneously asserts that principles of res judicata and collateral

estoppel apply to this situation.  There was neither a final

judgment on the merits, as required under the doctrine of res

judicata, nor issue preclusion, as required for collateral estoppel

to apply.  Appellant's claim is totally frivolous.

CONCLUSION

Under well settled principles of law the Court's function

herein is completely accomplished upon finding that a rational

basis supports the agency's determination.  Thus, the Court cannot

substitute it judgment for that of the administrative agency. 

Fresh Meadows Associates v. New York City Conciliation and Appeals

Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976,

aff'd 55 A.D.2d 559, 390 N.Y.S.2d 1007 (1977); Pell v. Board of

Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974); Colton v.

Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  Clearly, the

determination of the Deputy Commissioner disallowing a portion of

the MCI rent increase has a rational basis in the record and is
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neither arbitrary nor capricious.  It is thus entitled to judicial

affirmance.  Based upon the foregoing it is respectfully requested

that petition be denied and the proceeding dismissed in its

entirety, with costs, together with such other and further relief

as to this Court may seem just and proper.

Dated:  Bronx, New York
   April 27, 1994

Respectfully submitted,

DENNIS J. SAFFRAN
Attorney for the Respondent
New York State Division of
Housing and Community Renewal
1 Fordham Plaza - 4th Floor
Bronx, New York  10458
Telephone No. (718) 563-5769

Richard Hartzman
of Counsel
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