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SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION  :  FIRST DEPARTMENT

-----------------------
JENNY MATTHAU,

Petitioner-Appellant,

  -against-

MANUEL MIRABAL, as Deputy Commissioner or any successor,
New York State Division of Housing and Community Renewal -
Office of Rent Administration; THE NEW YORK STATE DIVI-
SION OF HOUSING AND COMMUNITY RENEWAL OFFICE OF
RENT ADMINISTRATION or any successor agency thereof; and
LILLIAN SERIL, deceased, for judgment pursuant to CPLR Article
78 challenging order issued September 12, 1985 concerning Apart-
ment 607 at 225 West 86 Street, New York,New York, Docket
Number CPTH 21575, D.R.O. Docket Number 2C32880,

Respondents-Respondents.
________________________________________________
________________________________________________

BRIEF FOR RESPONDENT-RESPONDENT DIVISION 
________________________________________________
________________________________________________

This is an appeal from a decision and judgment of the Supreme Court (Wilk, J.) entered in

the office of the New York County Clerk on February 27, 1987.  The decision and judgment below

dismissed a petition brought by the daughter of late tenant of the subject apartment pursuant to

Article 78 C.P.L.R. seeking review of a Rent Commissioner's determination that the apartment had

been "vacancy" decontrolled.



COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Was there a rational basis in the record for the determination of the Commissioner that

the subject premises was vacancy decontrolled upon the death of the tenant of record, and that the

tenant's daughter had not been living as a family member in the subject apartment at the time of the

tenant's death?

The court below answered in the affirmative.

COUNTER-STATEMENT OF THE NATURE OF THE CASE

The 1971 "vacancy decontrol" statute enacted by the State Legislature, and its implementing

City Rent Regulations, now 9 NYCRR 2200.f(17), provide that rent controlled apartments, vacated

on or after June 30, 1971 are no longer subject to rent control.  If a tenant of a rent controlled

apartment dies and a family member of the tenant was living in the apartment as a family member

prior to and at the time of the tenant's death, the family member may remain as a tenant under the

protection of the rent control law and regulations.

The record here, including a full hearing and documentary evidence, fully supports the

Commissioner's determination of decontrol under the "vacancy decontrol" provisions of the Rent

Regulations, based upon the factual finding that the petitioner-appellant, the daughter of the deceased

tenant of record, was not a resident of the subject apartment at the time of her mother's death in

October, 1982.  The petitioner-appellant had the burden of establishing the she lived as a family

member with the tenant at the time of her mother's death.  The Commissioner's finding to the

contrary--that she actually lived at another residential apartment which she had rented in March,

1982--was rationally based on the record.

The Commissioner, having found as fact that a post-June 30, 1971 vacancy occurred in the
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subject apartment, statutory decontrol was effected by operation of law.  Thus, the determination

here under review, being fully supported by the record and soundly based in the law, should be

affirmed by this Court.

COUNTER-STATEMENT OF THE FACTS

This proceeding involves a controlled apartment, No. 607, in the premises located at 225

West 86th Street, Manhattan.

The tenant of record in the subject apartment died in October, 1982.  That same month the

landlord filed a report of statutory decontrol (2DR109929) stating in substance that the subject

accommodation became vacant that month due to the death of the sole occupant, Geri Matthau

(Return, A-3).  On December 29, 1982, Jennie Matthau, the daughter of the deceased, filed a tenant's

statement of violations stating in substance that there had been no vacancy in the subject

accommodation because she lived in the subject accommodation prior to her mother's death and

continued to live in the subject accommodation (Return, A-1).

In response to Jennie Matthau's statement, the landlord submitted evidence indicating that

from March through November, 1982, Jennie Matthau had maintained a residential telephone

account at 200 West 108th Street, an apartment other than the subject accommodation (Return, A-3).

Notice of the landlord's response was mailed to Jenny Matthau on April 11, 1983, with

instructions to submit rebuttal documentary evidence regarding her occupancy (Return, A-4).  She

did not respond to said notice.

On May 4, 1983, the District Rent Director mailed a Notice of Commencement of Proceeding

proposing to approve landlord's Report of Statutory Decontrol pursuant to Section 2f(17) of the City

Rent Regulations (renumbered as 9 NYCRR 2200.2f(17) (Return, A-5).   Again Jenny Matthau
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failed to respond.

On May 20, 1983, the District Rent Director issued an order approving landlord's Report of

Statutory Decontrol, and determining that the subject apartment was decontrolled pursuant to Section

2f(17) of the Regulations (vacancy decontrol).

On administrative appeal, Jenny Matthau alleged, in substance, that she was living in the

subject accommodation prior to her mother's death.  In support of her claim, she submitted 1981 W-2

tax forms containing the address in question, allowance invoices from Walter Matthau addressed to

her at the subject accommodation prior to her mother's death, and an undated 1981 1040A tax form

listing the subject accommodation as her residence for tax purposes (Return, B-1).  

She subsequently submitted additional statements indicating that although she had rented the

108th Street apartment prior to her mother's death, she did not reside in such apartment but merely

used it occasionally in the daytime due to the tremendous strain of her mother's terminal illness and

her need to be by herself.  Letters from a psychologist and an employee of Cancer Care and friends

attesting to Jennie's need to spend some time away from her mother were submitted.  In addition,

letters from other residents of the subject premises attesting to seeing Jennie often at the subject

premises on 86th Street prior to her mother's death were submitted, as well as an undated letter from

her mother stating that she was ill with cancer and that "Jenny came home a year ago" was submitted

(Return, B-2, B-4).

On June 11, 1985, a hearing was held, attended by the parties, their attorneys and witnesses

(Return, B-7).  At this hearing, Jennie Matthau was questioned by her attorney, the attorney for the

landlord, and the hearing officer.   She testified that she grew up in the subject accommodation, that

she left in 1978 to attend college in California, that she returned to the subject accommodation from
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California in late 1980 after learning of her mother's serious illness and has been living in the subject

accommodation ever since, that her mother died in October 1982, that she rented another apartment

on 108th Street (a studio apartment) from early 1982 up to about the end of 1982 in order to spend

short periods away during her mother's illness, that she never slept in such other apartment but only

spent some daytime hours there, and that she was never in such apartment at night because it was

in a dangerous area.  

Several occupants of the subject 86th Street premises testified on behalf of Jennie Matthau

to the effect that they saw her in the subject premises or in the subject accommodation during the

time of her mother's illness.

On behalf of the landlord, an employee of the New York Telephone Company testified to the

usage of the telephone number for the 108th Street apartment rented by Jennie Matthau in 1982 and

submitted records of such usage.  Such testimony and records showed a substantial usage of the

telephone at night (from 11 p.m. to 8 a.m.) as well as during the day.  In addition, an employee of

Con Edison testified that gas and electric usage at the 108th Street apartment rented by Ms. Matthau

in 1982 was minimal but equivalent to the usage by a prior and subsequent tenant in the premises.

Subsequently, Jennie Matthau testified that her boyfriend, her brother and a friend all had

access to her rented apartment and may have made some of the telephone calls in question.

The tenant's attorney further alleged that the landlord was expelled from the Rent

Stabilization Association as of March 3, 1976 and therefore the landlord is not eligible for vacancy

decontrol of the subject accommodation.

On September 12, 1985, the Commissioner issued an Order and Opinion after a careful

consideration of the entire evidence of record, denying the administrative appeal of the deceased
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tenant's daughter, and finding:

"Section 2200.2 f (17) provides that housing accommodations which
became vacant on or after June 30, 1971 by voluntary surrender of
possession are not subject to rent control.

In the instant case the evidence of record including a hearing
discloses that the subject accommodation became vacant in October,
1982 at the death of Geri Matthau, the sole occupant of the subject
accommodation.  The hearing officer at the hearing held in this
proceeding did not find the testimony of Jennie Matthau to the effect
that she resided in the subject accommodation for two years prior to
her mother's death to be credible.  Rather the evidence shows that
while Jennie Matthau may have cared for her mother on a daily basis
during this period at the subject accommodation she actually lived at
another residential apartment which she had rented commencing in
March 1982 and did not move into the subject accommodation until
after her mother's death in October 1982.  It is to be noted that Jennie
Matthau testified that she never spent the night or late evening hours
at her rented apartment and yet telephone records indicate substantial
calls made from such apartment number during the late evening and
night hours when Jennie Matthau rented such apartment.  It was only
after the evidence of telephone records was introduced that Jennie
Matthau stated that friends and relatives might have used her rented
apartment in her absence. 

With regard to the contention that vacancy decontrol is barred due to
the landlord's 1976 expulsion from the Rent Stabilization Associa-
tion, the Commissioner finds such contention is without merit.

On the basis of the entire evidence of record, it is found that the
subject accommodation meets the requirements for decontrol
pursuant to Section 2200.2 f (17) and became decontrolled by
operation of law in October 1982 on the death of Geri Matthau."
(Return, B-10)

The Commissioner's determination was challenged by Jennie Matthau in an Article 78

proceeding but was upheld by the Court below.  Judge Wilk found that the Commissioner's refusal

to accept Appellant's evidence as credible was neither arbitrary nor capricious and that the

Commissioner's findings were rationally based in the record.  (Appendix: A-245-246)
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ARGUMENT

THE COMMISSIONER'S FACTUAL RECORD, NOW BEFORE
THIS COURT, CLEARLY ESTABLISHES THAT THE SUBJECT
ACCOMMODATION WAS "VACANCY DECONTROLLED", BY
OPERATION OF LAW UPON THE DEATH OF PETITIONER'S
MOTHER IN OCTOBER, 1982.  THE DETERMINATION WAS
RATIONALLY BASED ON THE RECORD AND IS ENTITLED
TO JUDICIAL AFFIRMANCE.                                      

In 1971, the State Legislature amended the Local Emergency Housing Rent Control Law

(McKinney's Unconsolidated Laws, Sections 8601-8617), pertaining to controlled housing

accommodations in cities having a population of one million or more persons.  Specifically, the

Legislature enacted the vacancy decontrol statute, which decontrols "housing accommodations which

become vacant" on or after June 30, 1971 (McKinney's 1971 Session Laws, Ch. 371, Sections 6 and

9, pp. 509-510; Mckinney's Unconsolidated Laws, Section 8605).  This statutory change was

incorporated into the City Rent Regulations by the addition of Section 2f(17) (presently numbered

9 NYCRR 2200.2F(17)) which provides, in pertinent part, for the decontrol of:

"housing accommodations which become vacant on or after June 30,
1971 by voluntary surrender of possession or pursuant to Part 2204
of these Regulations..."

Controlling judicial decisions hold that "vacancy decontrol" will be effected under the

applicable statute, when the record establishes that the apartment has become physically vacant on

or after June 30, 1971.  See, Matter of Equity Properties v. Joy, 39 N.Y.2d 762, 384 N.Y.S.2d 776

(1976); Ghignone v. Joy, 83 A.D.2d 839, 441 N.Y.S.2d 568 (2nd Dept. 1981), aff'd, 55 N.Y.2d 853,

447 N.Y.S.2d 708 (1982).  Furthermore, a determination that a hiatus in the occupancy of an

accommodation has occurred on or after June 30, 1981 causes "vacancy decontrol" to attach.  See,

Matter of Veltri v. Joy, 55 A.D.2d 529, 389 N.Y.S.2D 105 (1st Dept. 1976), aff'd, 43 N.Y.2d 816
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(1977).

Clearly, under these principles, vacancy decontrol occurs upon the death of the tenant of a

rent control apartment.  However, under 9 NYCRR 2204.6(d) (formerly Section 56(d)) of the Rent

and Eviction Regulations, an occupant of a rent control apartment who is either the surviving spouse

of the deceased tenant or some other member of the deceased tenant's family who has been living

with the tenant, is entitled to remain in possession of the apartment as a rent control tenant.  In order

to take advantage of this subdivision, the occupant must show that there was a contemporaneous

occupancy by the occupant and the prime tenant.  See, Matter of Goodman v. Ross, 274 App. Div.

811, 79 N.Y.S.2d 791 (2d Dept. 1948); Walsh v. Somerville, 75 A.D.2d 511, 426 N.Y.S.2d 748 (1st

Dept. 1980), further proceedings, N.Y.L.J., September 15, 1982, p. 12, col. 3; Goodhue House Co.

v. Bernstein, App. Term, 1st Dept., N.Y.L.J., December 7, 1981, p. 14, col. 3.  As the court below

correctly stated:

the [subdivision] protects members of a deceased statutory tenant's
family from eviction in circumstances where the surviving relative
had been living with the statutory tenant in a family unit, in an
arrangement bearing some indicia of permanence or continuity.  Mtr.
of 829 Seventh Avenue Co. v. Reider, 67 NY2d 930.  The issue to be
determined in this proceeding, therefore, is whether petitioner was
residing with her mother in the apartment on a permanent basis at the
time of her mother's death.

(Appendix, 243-44)

If the record in the case at bar had contained clear and probative evidence that occupation of

the subject accommodation by Jennie Matthau had been living continuously and without hiatus as

a family member with her mother prior to and at the time of her mother's death (excluding the period

she was away for college), then a determination of decontrol due to vacancy would not lie.  See e.g.,
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Matter of 130 West 57 Corp. v. Joy, N.Y.L.J., Feb. 25, 1980, P. 14, C. 3 (Sup. Ct., N.Y. Co.,

Ascione, J.) (n.o.r.) married daughter who resided in apartment since birth did not lose right to

remain controlled upon the moving to Florida of her mother, the tenant of record); Matter of

Crescent Management Co. v. Joy, N.Y.L.J., March 21, 1979, p. 10, c. 6 (Sup. Ct., N.Y. Co.,

Grossman, J.) (n.o.r.) (tenant in possession having resided in the apartment uninterruptedly since her

birth was entitled to protection of the rent laws); Ambit Holding Corp. v. Joy, N.Y.L.J., Jan. 11,

1978, p. 7, c. 1 (Sup. Ct., N.Y. Co., Helman, J. (n.o.r.) (original tenant's niece and niece's husband

resided prior to June 30, 1971 and continued to reside in premises following departure of tenant and

there was evidence of actual acceptance of their tenancy, thus their accommodations was subject to

control).

In the case at bar, the petitioner's claims of continued residence in the subject apartment since

returning from California in late 1980 have, however, been found by the hearing officer who heard

the testimony of the parties and their witnesses, and who reviewed all of the documentary evidence

submitted by both the landlord and Jennie Matthau herself - to be not credible.  The hearing officer's

summary and findings state the matter and conclusions concisely (Return, B-8) as follows:

"As the hearing officer at the hearing held in the above case, I found
the testimony of Jennie Matthau to the effect that she resided in the
subject apartment with her mother prior to her mothers death not to
be credible - rather the testimony and evidence show that Jennie
Matthau resided in an apartment elsewhere for over six months prior
to her mother's death and only moved to subject apartment after death
of mother.  Evidence further shows that Jennie Matthau was staying
in California after finishing school there and only returned to New
York area after learning of serious illness of mother.  Mother was sole
occupant of subject apartment at time of her death."

The record in the case at bar fully supports the Commissioner's determination that the
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petitioner, Jennie Matthau, was not a resident of the subject apartment as of the time of her mother's

death in 1982, and that the accommodation was therefore vacant within the meaning and intent of

Section 9 NYCRR 2200.2F(17) of the Rent Regulations.  It therefore became decontrolled by

operation of law.

The Appellant challenges the Commissioner's determination on a number of evidentiary

grounds, none of which have any merit.  First she incorrectly argues that the determination was not

based on substantial evidence, though the standard of review for determinations under the Rent

Control Law is the arbitrary and capricious standard--whether the determination has a rational basis

in the record--not substantial evidence.  Section 26-411 of the Rent Control Law provides that:

b.  No regulation or order of the city rent agency shall be enjoined or
set aside, in whole or in part, unless the petitioner shall establish to
the satisfaction of the court that the regulation or order is not in
accordance with law, or is arbitrary or capricious....

*  *  *  *  

f.  The method prescribed herein for the judicial review of a regula-
tion or order of the city rent agency shall be exclusive.

(emphasis added)

See, Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647, 234 N.E.2d 679 (1967); Fazio v. Joy, 58

N.Y.2d 674, 458 N.Y.S.2d 526, 444 N.E.2d 990 (1982).

But the Commissioner's determination is proper under either the rational basis standard or

the substantial evidence standard.  The Commissioner's determination was based upon "a careful

consideration of the entire evidence of record".  (Return: B-10) (emphasis added)  The evidence

adduced during the proceeding showed that the Appellant had rented another apartment in early

1982, eight or nine months before her mother died (Appendix: A-153, 201; that substantial numbers
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of telephone calls were made from that apartment between the hours of 11:00 P.M. and 8:00 A.M.,

including 27 calls on the June 28, 1982 bill and 15 calls on the May, 28, 1982 bill (Return: B-9); that

she had a job around the corner from her newly rented apartment (Appendix: A-171); and that the

electric and gas usage in the apartment, though minimal, was about the same as that of the prior and

subsequent tenants in the apartment.  Clearly, this evidence constituted both a rational basis and

substantial evidence for the hearing officer's conclusion that Appellant resided elsewhere than her

mother's apartment for over six months prior to her death.

In Stork Restaurant v. Boland, 282 N.Y.2d 256, 273-274 (1940), Judge Lehman stated for

the Court that:

A finding is supported by the evidence only when the evidence is so
substantial that from it an inference of the existence of the fact may
be drawn reasonably.  A mere scintilla of evidence sufficient to justify
a suspicion is not sufficient to support a finding upon which legal
rights and obligations are based.  That require "such relevant evidence
as a reasonable mind might accept as adequate to support a conclu-
sion."....

*  *  *  *  

The Board must consider and sift all the evidence--accepting the true
and rejecting the false--and must base inferences on what it has
accepted as true.  Choice lies with the Board and its finding is
supported by the evidence and is conclusive where others might
reasonably make the same choice...

And in 300 Gramatan Ave. Assoc. v. State Division of Human Rights, 45 N.Y.2d 176, 408

N.Y.S.2d 54, 56-57 (1978), the Court of Appeals stated:

The concept of substantial evidence.... is related to the charge or
controversy and involves a weighing of the quality and quantity of the
proof.... it means such relevant proof as a reasonable mind may accept
as adequate to support a conclusion or ultimate fact.... Essential
attributes are relevance and a probative character.... Marked by its
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substance--its solid nature and ability to inspire confidence, substan-
tial evidence does not rise from bare surmise, conjecture, speculation
or rumor.... More than seeming or imaginary, it is less than a
preponderance of the evidence, overwhelming evidence or evidence
beyond a reasonable doubt.... A practical test, employed in ascertain-
ing whether the proof is "so substantial that from it an inference may
be drawn reasonably", is found in measuring the evidence against the
standard of sufficiency such as to require a court to submit it as a
question of fact to a jury.... In final analysis, substantial evidence
consists of proof within the whole record of such quality and quantity
as to generate conviction in an persuade a fair and detached fact
finder that, from that proof as a premise, a conclusion or ultimate fact
may be extracted reasonably--probatively and logically.... Put a bit
differently, "the reviewing court should review the whole record to
determine whether there is a rational basis in it for the findings of fact
supporting the agency's decision....

In the case at bar, the Commissioner's determination meets all of these indicators of

substantial evidence.  From the fact of Appellant's moving into a new apartment down the street from

where she worked and the fact that there was normal utility usage in that apartment as well as

numerous telephone calls made during the 11:00 P.M. to 8:00 A.M. period, the Commissioner could

"extract reasonably--probatively and logically"--the conclusion that she was not continuosly living

in her mother's apartment, and that there was a hiatus in her occupancy.

In the recent case of Romanow v. Joy, N.Y.L.J. September 5, 1984, p. 6, c. 1 (Sup.

Ct., N.Y. Co., Gammerman, J.), the Court dismissed a claim that petitioner was living with his

mother at the time of her death.  In affirming the Commissioner's finding of vacancy decontrol, the

Court held:

"There is ample evidence supporting the determination that petitioner
did not reside at 444 East 57th Street in 1981.  Moreover, the court
should not reverse a ruling by the Department of Rent and Housing
"unless that determination was without a rational basis" (Hakiki v.
Joy, Index No. 0447182 [Sup. Ct., N.Y. Cty., 1983]; see also Lamp
v. Joy, A.D. 2d 547 [1947]).
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Here, there was a rational basis to support respondent's determination
that the subject apartment became vacant as of August 1981."

The Court below correctly reached a similar conclusion in the case at bar.

Although the Commissioner could have reached a finding different than the one he made,

Appellant's evidence raised as many questions as it attempted to answer.  For example, the Appellant

testified at the hearing that she never slept at the apartment she rented.  However, after the records

of the nighttime telephone calls were placed in evidence, she testified that her brother, her boy friend,

and another friend had access to the apartment; that it had been used by out of town friends

(Appendix: A-218-219) (though she also testified that there was no furniture for sleeping there

(Appendix: A-162)); and that "nine people" had reimbursed her for the phone calls that were made

(Appendix: A-79).  There was also evidence from friends and neighbors of the Appellant saying that

they saw her at her mother's apartment during the period in question, though none of them offered

any direct evidence of her living there.  

But it was within the province of the hearing officer, having seen and heard the witnesses,

and viewed their demeanor, to weigh the alternative evidence, and make a choice as to what evidence

she believed.  As the Court stated in 300 Gramatan Avenue Assoc., supra, 408 N.Y.S.2d at 56:

So too, where there is room for choice, neither the weight which
might be accorded nor the choice which might be made by a court are
germane upon an analysis for the presence of substantial evidence
before the commissioner....

Likewise, the Appellate Division, Second Department, in Ghignone v. Joy, supra, 441

N.Y.S.2d 568, 569, held that:

Moreover, where the evidence is conflicting and would equally
support two inferences, the agency's choice of inference must prevail

13



(see Matter of Collins v. Codd, 38 N.Y.2d 269, 379 N.Y.S.2d 733,
342 N.E.2d 524).  Accordingly, we reverse the judgment appealed
from and reinstate the Commissioner's determination.

And in Matter of Stork Restaurant Inc. v. Boland, supra, 282 N.Y. at 267, 274, the Court

stated:

Where there is conflict in testimony produced before the Board,
where reasonable men might differ as to whether the testimony of one
witness should be accepted or the testimony of another witness be
rejected, where from the evidence either of two conflicting inferences
may be drawn, the duty of weighing the evidence and making the
choice rests solely upon the Board.  The courts may not weigh the
evidence or reject the choice made by the Board where the evidence
is conflicting and room for choice exists.  Cf. National Labor
Relations Board v. Waterman Steamship Corporation, 309 U.S. 206,
60 S. Ct. 493, 84 L.Ed 704 decided unanimously by Supreme Court
of U.S., Feb. 12, 1940.

*  *  *  *  

The Board must consider and sift all the evidence -- accepting the true
and rejecting the false -- and must base inferences on what it has
accepted as true.  Choice lies with the Board and its finding is
supported by the evidence and is conclusive where others might
reasonably make the same choice.

(emphasis added)

The determination as to the credibility of the testimony and the weight to be accorded the

evidence was properly made by the hearing officer and the Commissioner.

__________________________

Appellant's other evidentiary arguments also have no merit.  The evidentiary rule regarding

inferences on inferences is incorrectly stated in her brief.  A correct statement of the rule is contained

in Pollock v. Rapid Industrial Plastics Co., 113 A.D.2d 520, 497 N.Y.S.2d 45, 49 (2nd Dept. 1985),

in which the Court stated:
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Initially, there is no rule of evidence which prohibits placing an
inference upon an inference, for in "innumerable instances inferences
are built upon inferences" (see, Fisch, New York Evidence Section
164, p. 94 [2d ed]).  The rule in this State is "that inference may be
based on inference, but that inference may not be based upon
conjecture, nor conjecture upon inference to prove a fact or to serve
as the basis for an ultimate conclusion * * * Clearly, an inference can
be based upon a fact which is itself based upon circumstantial
evidence * * * if the first inference is a reasonably probable one, it
may be used as a basis for a succeeding inference" (2 Bender, New
York Evidence Section 48.01, pp. 11-12)....All that is involved * * *
is a series of natural and logical inferences from the facts proven"
(see, Markel v. Spencer, 5 A.D.2d 400, 403, 171 N.Y.S.2d 770, affd.
5 N.Y.2d 958, 184 N.Y.S.2d 835, 157 N.E.2d 713, emphasis
supplied).

(emphasis in original)

The case cited by the Appellant, Francis v. New York City Transit Authority, 112 A.D.2d

994, 492 N.Y.S.2d 803 (2nd Dept. 1985), does not conflict with the Pollock holding.  In Francis, the

petitioner-employee was found guilty of "deliberate dawdling" after a hearing in which he testified

that it took him about 55 minutes to travel to his work site.  Since his supervisor did not provide a

basis for his estimation as to the normal travel time being much less than 55 minutes, the Court

found that the facts in evidence did not provide a rational basis for the conclusion reached by the

hearing officer.

In contrast, in the case at bar there is a clear and rational basis for the inference made by the

hearing officer--the rental of the apartment by the Appellant down the block from her workplace, the

utility usage, and the numerous 11:00 P.M. to 8:00 A.M. telephone calls.  "All that is involved" in

the conclusion reached by the hearing officer "is a series of natural and logical inferences from the

facts proven".

Petitioner's "due process" argument is ridiculous.  Appellant complains that the hearing
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officer's conclusion regarding credibility is based upon a denial of due process because the hearing

officer chose not to credit the testimony given by the Appellant on rebuttal as to usage of her

apartment after evidence of the telephone calls had been submitted.  But it was the duty of the

Appellant to testify during her direct case as to the claimed usage of the apartment.  It was no fault

of the hearing officer that this did not come out earlier.

Of course the hearing officer determined the order of testimony.  After she concluded her

examination of the Appellant, Appellant's attorney conducted direct examination, followed by cross-

examination and redirect.  Other witnesses testified in a similar manner.  There was nothing

improper in the manner of examination and there was no violation of due process.  

The fact that the Appellant's attorney did not anticipate the admission of the telephone

records and ask relevant questions during his direct examination of the Appellant is not the fault of

the hearing officer.  In this instance the Appellant's landlord apparently was able to surprise the

Appellant.  The hearing officer was entitled to give what weight she believed the rebuttal testimony

was worth (it should be noted, in any case, that Appellant's rebuttal testimony as to others using the

apartment only constituted bare assertions at best).  

Petitioner's final evidentiary argument is that the burden of proof was upon the landlord (the

co-respondent) to prove that the apartment was vacant.  While this is not incorrect, the landlord in

a case like this only has the burden of proving that the tenant of record has died.  Once that is proven,

the landlord has met his burden.  If a third party such as the Appellant then comes forward to claim

rights of protection under rent control, that third party has the burden of establishing entitlement to

retain the subject apartment under the Rent Control Law.  He or she must establish that he or she is

a member of the family of the tenant of record and that they have continuously lived in the apartment
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as a family member prior to and at the time of the death of the tenant of record.  The Appellant did

indeed attempt to meet that burden in the case at bar, but her attempt was unsuccessful.  It is without

merit to now claim that the burden did not rest on her.

Petitioner also argues that the Commissioner's determination was jurisdictionally defective

because his holding of an evidentiary hearing during the protest proceeding was violative of the

Division's regulations.  This is a total misreading of the regulations.  It is within the discrection of

the Commissioner to conduct hearings during a protest or administrative review proceeding.  9

NYCRR Section 2208.7 provides that:

Within a reasonable time after the filing of the PAR and the answers,
if any, the administrator may:

*  *  *  *  

(b) make such investigation of the facts, hold such conferences, and
require the filing of such reports, evidence, affidavits, or other
material relevant to the proceeding, as he may deem necessary or
appropriate;

(c) forward to or make available for inspection by either party any
relevant evidence, and afford an opportunity to file rebuttal thereto;

(d) for good cause shown, accept for filing any papers, even though
not filed within the time required by these regulation;

(e) require any person to appear or produce documents, or both,
pursuant to a subpoena issued by the administrator; and

(f) grant or order a hearing. 
(emphasis added)

"Administrator" is defined in 9 NYCRR Section 2200.2(a) to be the 
"commissioner of the Division of Housing and Community Renewal".

It is unseemly for the Appellant to now claim that it was improper for the Commissioner to
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hold a hearing and further develop the record when it was the Appellant who, during the District

Rent Office proceeding, failed to provide additional information when requested during the District

Rent Office proceeding, and then during her PAR proceeding repeatedly ask for the hearing which

she now claims should not have been held.  Clearly, the procedures in this case were in full

accordance with the law and regulations.

The fourth point in Appellant's brief, that the subject apartment could not be decontrolled

because the landlord's expulsion from the Rent Stabilization Association had rendered the apartment

subject to control and could not be decontrolled, involves an incorrect reading of the relevant

statutes.  Furthermore, contrary to her assertion, this point was addressed by the court below.  Judge

Wilk held that:

Petitioner also argues that the unit could not be decontrolled on the
ground that the owner was expelled from the Rent Stabilization
Association on March 3, 1976 and has not yet been readmitted.  This
contention is unpersuasive.  As argued by respondent Seril, the
Omnibus Housing Act repealed that portion of the Rent Stabilization
Law which provided that a housing accomodation [sic] would be
subject to rent control instead of rent stabilization unless the owner
was a member in good standing of the Rent Stabilization Association
(L. 1983, c. 403, Section 7, eff. April 1, 1984).  It must be concluded,
therefore, that the fact that the owner is not a member of the Associa-
tion is of no significance.

(Appendix: A-246)

Section 7 of the Omnibus Housing Act repealed Section YY51-4.0 of the New York City

Administrative Code (Rent Stabilization Law), which provided, in pertinent part:

a.  Dwelling units covered by this law as provided in section YY51-
3.0 or section YY51-3.1 shall be deemed to be housing accommoda-
tions subject to control under the provisions of title Y of chapter fifty-
one of the administrative code notwithstanding any provision of such
title to the contrary, unless the owner of such units is a member in
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good standing of any association registered with the housing and
development administration pursuant to section YY51-6.0 or section
YY51-6.1....

With the repeal of this provision, membership in the Rent Stabilization Association, which was the

association registered pursuant to the Law, is not longer necessary for dwelling units to be subject

to rent stabilization.  Thus, the subject apartment is can be decontrolled and placed under rent

stabilization regardless of whether the landlord is a member in good standing of the Rent

Stabilization Association.

Further, petitioner's argument that vacancy decontrol is barred here because there was a

finding of harassment against the landlord in 1981, and such finding of harassment has not been

removed, is also without merit.  There is no causal relationship claimed between landlord's

harassment and the vacancy here, which resulted from natural cause, i.e., tenant's death resulting

from cancer.  The courts have not barred vacancy decontrol where a finding of harassment is

unconnected to the vacancy.  Thus, in the case of Meko Holding Inc. v. Joy, 486 N.Y.S.2d 201 (A.D.

1 Dept., 1985) appeal dismissed, 65 N.Y.2d 923, the Appellate Division held (at p. 206):

"Special Term ruled that the Commissioner had not given the present
landlords a fair opportunity to present evidence to show that these
apartments had been voluntarily vacated, and remanded accordingly
for reconsideration of the claim for decontrol.  Inasmuch as these
apartments would normally be considered to have been vacancy
decontrolled, the landlords should have been given an opportunity to
rebut the Commissioner's presumption that the vacating of the
apartments was instead the result of harassment.  We therefore agree
with Special Term's remand for this purpose."

See also:  Weingrow v. Joy, Index No. 5587/80, (Sup. Ct., N.Y. Co., Helman, J., 1980).  

As the court below stated with regard to the Appellant's contention regarding the harassment

finding:

19



This contention is without merit.  The prohibition against decontrol,
by the order's own terms, is limited to involuntary vacancies resulting
from harassment or other improper conduct by the landlord.  The
order, although still in effect, has no application to this case where
DHCR found a "voluntary surrender."  Sakin v. NYS DHCR and
Seril, sp. ct. NY Co. Index #5168/86, dated September 17, 1986 (H.
Freedman, J).  Contrary to plaintiff's contention, a finding of
harassment does not preclude decontrol of voluntarily vacated
apartments.  See Meko Holding, Inc. v. Joy, 107 AD2d 278, app. dis.
65 NY2d 923.  Furthermore, the intent of DHCR when it issued the
prohibition against decontrol is clear from its own subsequent
determination that it would offer no protection to petitioner in this
case.

(Appendix: A-247)

Appellant's argument that the finding of the court below ignores the wording of the statute

and regulation regarding the penalties for harassment, itself omits the crucial word in its quotation

of 9 NYCRR 2206.5(a).  The provision states that the "administrator may * * * determine that such

housing accommodations....shall constitute housing accommodations subject to control".  Thus,

contrary to Appellant's assertion, it is within the discretion of the Division whether or not to keep

a housing accommodation under to rent control because of a harassment finding.  There is nothing

in the record that would indicate the Commissioner abused his discretion.

In Matter of Capone v. Weaver, 6 N.Y.2d 307, 189 N.Y.S.2d 833 (1959) the Court of

Appeals, deciding an issue of decontrol, instructed:

"In applying a statute, surrounding circumstances may not be
ignored."

The courts have held that the judicial function is exhausted when a reasonable basis is found

for the Commissioner's determination.  Freedman v. Weaver, 3 N.Y.2d 322, 287 N.Y.S.2d 123, 164

N.Y.S.2d 404 (1957); Matter of Plaza Management v. City Rent Agency, 48 A.D.2d 129, 368
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N.Y.S.2d 178, unan. aff'd, 37 N.Y.2d 837, 378 N.Y.S.2d 33 (1975).  In Matter of Faber v. Leventhal,

N.Y.L.J., jAN. 25, 1973, p. 17, c. 2 (Sup. Ct., N.Y. Co., Saypol, J.) (n.o.r.); unan. aff'd, N.Y.L.J.,

June 6, 1973, p. 2, c. 2 (App. Div., 1st Dept.) (n.o.r.), Special Term succinctly stated in a "vacancy

decontrol" proceeding:

"Intervenor-respondent, owner of the premises claims that the
apartment was decontrolled by operation of law upon the prior
tenant's surrender of the apartment.

Respondents city agencies in the proper exercise of their administra-
tive functions, have determined under the circumstances here, that the
apartment was decontrolled by reason of the vacancy.

Petitioners have in no way shown that this determination is either
arbitrary or capricious.  Thus, the court will not intervene and make
its own independent judgment."

The Commissioner's administrative record is factual, complete and does establish an

interruption in the occupancy of the subject accommodations on or after June 30, 1971.  Therefore

a rational basis exists amply supporting the Commissioner's finding of decontrol herein, and it

should be affirmed.
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CONCLUSION

THE JUDGMENT OF THE COURT BELOW SHOULD BE AFFIRMED.

Dated:  Bronx, New York
   January 19, 1988

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
1 Fordham Plaza - 4th Floor
Bronx, New York 10458
(212) 519-5720

Richard Hartzman
of counsel
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