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PRELIMINARY STATEMENT

This is an appeal by respondent-appellant State of New York

Division of Housing and Community Renewal ("appellant" or "DHCR")

from an order of the Supreme Court, Kings County (Huttner, J.)

entered in the office of the Clerk of the County of Kings on

January 31, 1994.  The order denied DHCR's cross-motion to dismiss

for failure to exhaust administrative remedies and granted the



petition of Livingston Associates ("respondent" or "owner"),

vacating the Commissioner's remand of the matter to the Rent

Administrator and reinstating the Administrator's prior order.

STATEMENT OF QUESTIONS PRESENTED

1.  Is a determination by the Commissioner of DHCR, remanding

an administrative proceeding to the Rent Administrator for further

investigation, a "final" determination in accordance with CPLR 7801

so as to render the proceeding ripe for an Article 78 challenge?

The Court below implicitly answered in the affirmative.

2.  Was the Court required to give DHCR an opportunity to

answer the Article 78 petition after denying DHCR's cross-motion to

dismiss for failure to exhaust administrative remedies and before

granting the petition?

The Court below implicitly answered in the negative.

3.  Did the Court below have the authority to grant what in

effect was the extraordinary remedy of a writ of prohibition where

the owner's rights were fully protected by the normal administra-

tive procedure?

The Court below implicitly answered in the affirmative.

STATEMENT OF THE NATURE OF THE CASE

This case involves an Article 78 challenge to a non-final

order issued by the Deputy Commissioner for Rent.  The order

remanded the administrative proceeding to the Rent Administrator

for further investigation in order to determine the jurisdictional
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status of the subject apartment and premises.

In rendering a determination in a Petition for Administrative

Review ("PAR"), the Commissioner functions basically in the same

fashion as an appellate court, reviewing the proceedings which were

before the Rent Administrator.  In the case at bar, the Commis-

sioner properly remanded the proceedings for further investigation

since there was insufficient evidence regarding the significant

factual issues raised by the tenant in his PAR regarding the status

of the building as a horizontal multiple dwelling and regarding the

allegation of fraud in obtaining a decontrol order for the subject

apartment.

It is long-standing judicial precedent that an administrative

order which remands a proceeding to the Rent Administrator for

further consideration is not a "final determination".  140 West

57th Street Corp. v. New York State Division of Housing and

Community Renewal, 130 A.D.2d 237, 517 N.Y.S.2d 720 (1st Dept.

1987); Rochester Club v. New York State Labor Relations Board, 73

Misc.2d 589, 342 N.Y.S.2d 391 (1973).  

Exhaustion of administrative remedies and finality of the

administrative process are well settled requirements for seeking

judicial intervention.  Martin v. Ambach, 57 N.Y.2d 1001, 457

N.Y.S.2d 478 (1982) aff'g 85 A.D.2d 869, 446 N.Y.S.2d 468 , Young

Mens Christian Association v. Rochester Pure Waters Districts, 37

N.Y.2d 371, 372 N.Y.S.2d 633 (1975); Watergate II Apartments v.

Buffalo Sewer Authority, 46 N.Y.2d 52, 412 N.Y.S. 2d 821 (1978).

Accordingly, the respondent DHCR made a cross-motion to
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dismiss the petition.  But this cross-motion was improperly denied

by the Court below.  American Transit Insurance Co. v. Concoran, 65

N.Y.2d 828, 493 N.Y.S.2d 122.

Moreover, after denying the cross-motion, the Court below

contravened the requirements of CPLR 7804(f), failing to give DHCR

an opportunity to answer the Article 78 petition and submit the

administrative record before deciding the petition on the merits. 

This requirement has been waived only in very limited circum-

stances, none of which are applicable here.  Nassau Boces Central

Council of Teachers v. Board of Cooperative Educational Services of

Nassau County, 63 N.Y.2d 100, 480 N.Y.S.2d 190 (1984).  Had DHCR

been allowed to answer the petition, it would have been able to

present significant issues regarding the merits, issues which were

not addressed because of the Court's arbitrary action.

Finally, on the merits of the Article 78 petition, the Court

below improperly exercised its discretion in granting what in

effect is a writ of prohibition, terminating DHCR's investigation

before there was a final determination on the jurisdictional issues

raised in the administrative proceeding.

It is axiomatic that the extraordinary remedy of a writ of

prohibition pursuant to Article 78 of the Civil Practice Law and

Rules is available only in very limited and most compelling

circumstances.  Morganthau v. Erlbaum, 59 N.Y.2d 143, 464 N.Y.S.2d

392 (1983).  Relief under the writ of prohibition is rarely granted

by the courts, and then only to prevent an "arrogation of power"

where a court or administrative body acts or threatens to act in
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excess of its powers and "it affirmatively appears that this will

be done in violation of a person's rights...especially constitu-

tional rights."  La Rocca v. Lane, 37 N.Y.2d 575, 376 N.Y.S.2d 93

(1975).

In the case at bar the owner seeks to bar DHCR from exercising

its lawful authority to consider whether or not buildings have

sufficient common facilities, and common management and ownership

as to constitute a horizontal multiple dwelling subject to the Rent

Stabilization Law; and to consider whether or not to reopen a

decontrol order which was allegedly obtained through fraud.

With regard to the issue of the status of the premises as a

horizontal multiple dwelling, it is well settled that ostensibly

separate structures may in fact constitute an integrated real

estate entity arranged horizontally rather than vertically, thereby

mandating protection of the subject tenancies under the rent laws. 

Salvati v. Eimicke, 72 N.Y.2d 784, 537 N.Y.S.2d 16 (1988); In re

Krakower, 137 A.D.2d 688, 524 N.Y.S.2d 778 (2d Dept. 1988). 

Significant issues having been raised on this question in the

tenant's PAR, and the issue being one of subject matter jurisdic-

tion, the Court below had no basis for precluding DHCR's further

consideration of the issue.  The Court's action has unjustly

deprived the tenant of his day in court.

As to the remand to consider whether or not to reopen the

decontrol order, also a jurisdictional issue, DCHR is not time-

barred from reopening orders when such order is fraudulently

obtained.  In the case at bar, there is, as yet, no determination
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on the reopening.  The Commissioner concluded only that the

evidence submitted by the tenant warranted further investigation. 

DHCR should not have been prohibited from completing this investi-

gation.

There being no infirmities in the Commissioner's determination

to remand, the Court below erred as a matter of law and abused its

discretion (1) in denying the cross-motion to dismiss; (2) in

deciding the Article 78 petition without allowing DHCR to answer;

and (3) in granting in effect a writ of prohibition.  The order of

the Court below should be reversed and vacated, DHCR's cross-motion

granted, and the Commissioner's remand order reinstated.

STATEMENT OF THE FACTS

This proceeding involves the apartment located at 80 Living-

ston Street, Apt. #1, Brooklyn, New York.  In December of 1988 an

administrative proceeding was commenced to determine the status and

legal registered rent of the subject premises. (R. 21)1

Notice of the proceeding was forwarded to the tenant, Martin

Moore, and to the owner, Livingston Associates, with instructions

for each party to provide information and evidence. (R. 21-22)  The

tenant responded on December 23, 1988, claiming that he had resided

at the premises since 1967 and that he believed that the premises

     1  References are to the record of the Court below.  Refer-
ence cannot be made to the administrative record as the Court
below did not provide DHCR with an opportunity to submit that
record after denying its cross-motion to dismiss.  In addition,
this Court, by order dated December 6, 1994, denied DHCR's motion
to submit the administrative record for the appeal.
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should still come under the jurisdiction of rent regulation because

of its status and the fact that he believed that the premises was

part of a horizontal multiple dwelling. (R. 22)

The owner responded on December 29, 1988 by claiming that the

premises had been decontrolled based upon prior owner occupancy in

September of 1967.  The owner submitted a copy of a rent control

order to that effect. (R. 22)  

On September 6, 1989 the Rent Administrator issued an order

finding that the apartment was not subject to Rent Control based

upon the 1967 decontrol order because of owner occupancy and that

it was not subject to Rent Stabilization as a horizontal multiple

dwelling. (R. 22)

The tenant filed a Petition for Administrative Review ("PAR")

on September 15, 1989, claiming that the decontrol order was not

proper since the former owner had never occupied the apartment and

that the premises is a horizontal multiple dwelling. (R. 22)

On May 4, 1993, the Commissioner issued an order remanding the

matter to the Rent Administrator for investigation into both the

horizontal multiple dwelling issue and the issue as to whether or

not there was fraud in obtaining the owner-occupancy decontrol

order so as to warrant reopening the order. (R. 15-16)

The owner then commenced the within Article 78 proceeding

asking that the remand determination be vacated and the original

decontrol order and the 1989 Rent Administrator's order be

reinstated. (R. 9 et seq.)

DHCR made a cross-motion to dismiss on the grounds that the
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Court lacked jurisdiction to review a non-final remand order of the

agency where the owner had not exhausted its administrative

remedies and that the owner had failed to state a cause of action.

(R. 18 et seq.)

 After oral argument before the Court below on December 7,

1993, the Court denied DHCR's cross-motion and granted the petition

without written decision or opinion.  The Court, without giving

DHCR an opportunity to answer the Article 78 petition and submit

the administrative record, set aside and vacated the PAR remand

order and reinstated the decontrol order and the 1989 DRA order.

ARGUMENT

POINT I

     THE COMMISSIONER'S ORDER REMANDING
THE TENANT'S PAR FOR FURTHER INVES-
TIGATION OF THE ISSUES IS A NON-
FINAL ORDER WHICH IS NOT SUBJECT TO
JUDICIAL REVIEW.                    

 
The Deputy Commissioner for Rent properly remitted the

underlying administrative proceeding to the District Rent Adminis-

trator for an investigation of two separate issues: (1) whether the

housing accommodation in question is part of a horizontal multiple

dwelling and thus subject to the jurisdiction of the Rent Stabili-

zation Law, and (2) whether there was fraud in obtaining a

decontrol order justifying the reopening of that order.  As the

Commissioner's order did not conclude the pending administrative

proceeding or finally determine the rights of the parties, the

commencement of this Article 78 proceeding - which in effect seeks

a writ of prohibition - was premature and inappropriate.  
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It is axiomatic that a non-final administrative order is not

subject to judicial review.  Section 7801 of Article 78 of the

Civil Practice Law and Rules provides:

"7801 NATURE OF PROCEEDING

*** a proceeding under this article shall not
be used to challenge a determination:

1.  which is not final ***"
(Emphasis Supplied)

Likewise, both Section 2530.1 of the Rent Stabilization Code and

Section 26-411 of the Rent Control Law limit Article 78 challenges

to final determinations by DHCR.

The finality requirement has been described aptly as follows:

The legitimate office of common-law certio-
rari, as well as the statutory proceeding
under the CPLR, is to review and correct
decisions and final determinations, and not to
divest the body or officer of the right of
terminating the proceeding nor to withdraw
from it the question to be tried.  That is to
say that the remedy is not available where the
matter sought to be reviewed is a decision or
determination during the progress of the
hearing or proceeding.  It must be the deci-
sion or determination which finally winds up
the proceeding.  There must remain no further
act or determination necessary to conclude the
rights of the parties, and some substantial
and finally determined legal right of a peti-
tioner must be involved before relief will
lie."  (23 Carmody-Wait 2d, New York Practice,
Sect. 145:9).

In the case at bar, the respondent should have been precluded

from contesting the order of remand - an order which was non-final.

Respondent's right to contest any aspect of the Commissioner's

order would be preserved for challenge at such time as a final

order is issued.
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That an administrative order of remand, which returns a

proceeding to the District Rent Administrator for further consider-

ation, is not a "final determination" so as to preclude judicial

review is soundly based in long-standing judicial precedent.

In a leading case, Application of Fiesta Realty Corp. v.

McGoldrick, 308 N.Y. 869, 126 N.E.2d 308 (1955), the rent agency

had remanded the proceeding to the local rent office for additional

processing.  On point, the Court of Appeals held:

". . . that the order of remand by the State
Rent Administrator to the Local Rent Adminis-
trator to fix maximum rent did not finally
determine the rights of the parties, and that
whether this building is subject to rent
control cannot be reviewed under these circum-
stances until a maximum rent has been fixed."

(Emphasis Supplied)

This Court, likewise, in Traendly v. Division of Housing and

Community Renewal, 160 A.D.2d 883, 554 N.Y.S.2d 316 (2nd Dept.

1990), affirmed dismissal of an Article 78 proceeding in the

Westchester County Supreme Court, West, J., where the court ruled

that petitioner was not entitled to judicial review due to the

landlord's failure to exhaust administrative remedies.

The Appellate Division, First Department, in Love Securities

Corp. v. Berman, 31 A.D.2d 612, 295 N.Y.S.2d 512 (First Dept.

1968), similarly held that a rent commissioner's order of remand to

the District Rent Office is not a final determination subject to

judicial review.  The Court said:

"The rent administrator found that the apart-
ments were subject to control and remanded the
matter to the district Rent Administrator to
establish maximum rent's for the apartments. 
The petition here was brought prior to a
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determination of the maximum rents. . .
[S]ince the petition was brought prior to
determination of the maximum rents it must be
dismissed as being premature.  The order of
remand by the 'State Rent Administrator to fix
maximum rent did not finally determine the
rights of the parties, and ***whether [the]
building is subject to rent control cannot be
reviewed under these circumstances until a
maximum rent has been fixed.' (Matter of
Fiesta Realty Development Corp. v. McGoldrick,
308 N.Y.369, 126 N.E.2d 308.)"

(Emphasis Supplied)

More recently, in 140 West 57th Street Corp. v. New York State

Division of Housing and Community Renewal, 130 A.D.2d 237, 517

N.Y.S.2d 720 (1st Dept. 1987), the doctrine that a non-final order

of an administrative agency is not subject to judicial review was

again upheld.  There the Court upheld the dismissal of an Article

78 petition challenging the Commissioner's order remanding a

proceeding to the District Rent Administrator for further proceed-

ings as premature.  The Court noted:

Since DHCR remitted the matter to the District
Rent Administrator for a determination as to
whether the subject apartment is entitled to
rent stabilized status in light of the finding
of decontrol, its order did not conclude the
pending administrative proceedings or finally
determine the rights of the parties.  Absent a
final administrative determination, an Article
78 proceeding does not lie.  (CPLR 780[1];
Matter of Martin v. Ambach, 85 A.D.2d 869,
aff'd 57 N.Y.2d 1001; see, Administrative Code
§26-411(a)[1], (f).)  Thus, the petition was
properly dismissed.

Accordingly, the judgment of the Supreme
Court, New York County (George Bundy Smith,
J.), entered August 15, 1986, dismissing the
Article 78 petition as premature without
prejudice to a renewal upon a final determina-
tion should be affirmed, without costs or
disbursements.

11



As stated in Martin v. Ambach, 85 A.D. 3d 869, 446 N.Y.S. 2d

468 (3rd Dept.) aff'd 57 N.Y. 2d 1001, 457 N.Y.S. 2d 478 (1982):

In perfectly clear and unambiguous terms,
subdivision 1 of CPLR 7801 provides that
relief is not available to challenge a deter-
mination when the decision under attack is not
final, in that it may be reviewed by a normal
appeal, either to a court or administrative
agency, or by a rehearing before the agency
that ordered it.  Embraced by this rule is the
doctrine of exhaustion of administrative
remedies which requires that if further admin-
istrative avenues or remedies are available to
obtain the result, they must be pursued and
completed unless such further pursuit reason-
able appears to be futile.  

*   *   *

Unquestionably, no irreparable injury occurred
at bar as a result of the commissioner's
determination.  Since it provided for remand
and is subject to further administrative
review, the commissioner's determination
cannot be said to have been final or to have
rendered further administrative procedures
futile.  Accordingly, we find Special Term's
review improvident and its judgment must be
reversed.

It was unreasonable and contrary to law for the Court below to

treat an administrative remand which is based upon the need for

further fact finding as a final determination which is both

complete and ripe for judicial review.  Attempts to obtain

premature judicial review have been repeatedly rejected.  In

Brownrigg v. Herk Estate, 276 App. Div. 566, 96 N.Y.S.2d 164, 166

(1st Dept. 1950), the Appellate Division held:

"In enacting this legislation, the Congress of
the United States evidently intended to confer
administrative duties pertaining to the hous-
ing situation upon the Federal Housing Expe-
diter.  It was not intended to confer upon the
court. . .the duties of the Housing Expediter
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arising out of these Federal statutes, and the
jurisdiction of the courts with respect to
such matters is limited to legal steps which
may be taken after the housing Expediter has
acted.  The Courts are not to exercise the
judgment of the Expediter.  This is clear from
an examination of these statutes and the
regulations adopted thereunder.

In Matter of Mountbatten Equities, Inc., 140 Misc.2d 87, 530

N.Y.S.2d 973 (Sup. Ct, N.Y. Co., Lehner J. 1988), the Court noted

that:

Under rent control, administrative remands
have traditionally been found to be non-final
and thus not judicially reviewable.  See e.g.;
Fiesta Realty Corp. v. McGoldrick, 308 N.Y.
869; Love Securities Corp. v. Berman, 31
A.D.2d 612.  In 140 West 57th Street Corp. v.
State Division of Housing and Community Re-
newal, 130 A.D.2d 237, our Appellate Division
stated (p. 245):

"Since DHCR remitted the matter to the Dis-
trict Rent Administrator for a determination
as to whether the subject apartment is enti-
tled to rent-stabilized status in light of the
finding of decontrol, its order did not con-
clude the pending administrative proceedings
or finally determine the rights of the par-
ties.  Absent a final administrative determi-
nation, an article 78 proceeding does not lie.

The Court went on to say:

One very basic concept of administrative law
is that court should not, with limited excep-
tions interfere in administrative proceedings
until all available administrative remedies
are exhausted.  McKart v. United States, 395
US 185; Young Men's Christian Assn. v. Roches-
ter PureWaters District, 37 NY 2d 371; Wesser
v. Dept. of Health, 94 AD2d 682, aff'd 60 NY
2d 785.
In Watergate II Apartments v. Buffalo Sewer
Authority, 46 NY2d 52, the exhaustion rule was
stated to be "subject to important qualifica-
tions" and (p.57)"...need not be followed for
example, when an agency's action is challenged
as either unconstitutional or wholly beyond
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its grant or power.. or when resort to an
administrative remedy would be futile ... or
when its pursuant would cause irreparable
injury."

In this case the owner is indeed not simply seeking judicial

review.  It would have this Court wrest the administrative

proceeding from the agency and grant, in effect, a writ of

prohibition, terminating an incomplete investigation into two

independent jurisdictional issues.

A. The Issue of Horizontal Multiple Dwelling Status.

The first issue concerns the question as to whether or not the

building is subject to the Rent Stabilization Law as a horizontal

multiple dwelling.2  It is well settled that ostensibly separate

structures may in fact constitute an integrated real estate entity

arranged horizontally rather than vertically, thereby mandating

protection of the subject tenancies under the rent laws.  Although

no single factor is determinative, common services, ownership and

common facilities have been the benchmark of those decisions.  See,

Salvati v. Eimicke, 72 N.Y.2d 784, 537 N.Y.S.2d 16 (1988); In re

Krakower, 137 A.D.2d 688, 524 an.Y.S.2d 778 (2d Dept. 1988). 

Courts have made clear that given the combination of factors which

can be involved, no one factor is determinative; that the Commis-

sioner should be affirmed if his determination has a rational

basis.  As the Court of Appeals stated in Salvati, the question is

....whether there are sufficient indicia of
common facilities, common ownership, manage-

     2  This issue was not addressed in the 1967 decontrol order.
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ment and operation to warrant treating the
housing as an integrated unit and multiple
dwelling subject to regulation (Matter of
Bambeck v. State Div. of Hous. & Community
Renewal, 129 A.D.2d at 58, 517 N.Y.S.2d 130,
supra; Matter of Love Sec. Corp. v. Berman, 38
A.D.2d 169, 170-171, 328 N.Y.S.2d 8).

In the case at bar, the Rent Administrator's determination

that the premises was not a horizontal multiple dwelling was among

the findings challenged in the tenant's PAR.  In his PAR the tenant

submitted evidence which raised a substantial question as to the

status of the building, indicating that there might well be

"sufficient indicia of common facilities, common ownership,

management and operation to warrant treating the housing as an

integrated unit and multiple dwelling subject to regulation."  

The evidence as characterized by the owner in the court papers

below is incomplete and biased.  However, since the administrative

record is not before the Court because of the failure of the Court

below to allow DHCR to answer and submit the administrative record,

and because DHCR's motion to this Court to submit the record was

denied and its initial brief stricken because of references to the

administrative record, the relevant evidence cannot be further

described.  Nevertheless, it can be said that the Commissioner

found the evidence sufficient to exercise his authority to remand

the proceeding for further investigation on this issue.  

The Court below, in prohibiting further administrative

proceedings, precluded any determination on the merits of this

issue.  The Court did not conduct judicial review and conclude that

there was no rational basis for an agency ruling.  It rather
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prohibited a final determination which could then be subject to

judicial review by the tenant as well as the owner.  By so

terminating the proceeding, the Court below has deprived the tenant

of his day in Court and of his right to have the status of his0

apartment properly established.  With things as they are, the

tenant is forced to accept a Rent Adminstrator's order which not

even the Court below has asserted is sufficient, and is cut off

from seeking the administrative review of that order to which he is

entitled under Section 2529.1 of the Rent Stabilization Code.  This

is an injustice which would have been avoided if the Court had

acted in accordance with the principle that a party must exhaust

its administrative remedies before commencing an Article 78

proceeding.

B. Reopening of the Decontrol Order on the Basis of Fraud.

The second issue concerns the Commissioner's remand to the

Rent Administrator to consider the threshold issue of fraud in

obtaining the decontrol order.  The Commissioner did not reopen the

decontrol proceeding; rather, he remanded for a further investiga-

tion to see if there was sufficient ground, i.e., fraud, to warrant

reopening.  Thus, once again, the Court below prematurely termi-

nated a proceeding before there was even a procedural determination

as to whether the decontrol order should be reconsidered.

The Court's ruling ignored the principle that an administra-

tive order can be reopened if it is fraudulently obtained.  Indeed,

the courts have long recognized that administrative agencies have
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authority to reopen proceedings where the determination is the

result of illegality, irregularity in a vital matter, or fraud. 

See, Cupo v. McGoldrick, 278 A.D. 108, 103 N.Y.S.2d 633 (1st Dept.

1951) (State Rent Administrator); Jones v. Schenectady Boys Club,

Inc., 276 App. Div. 879, 93 N.Y.S.2d 764 (3rd Dept. 1949) (Workers

Compensation Board).  The Court in Jones speaks of the agency's

"continuing jurisdiction" to rescind and modify its determinations.

Section 8 the State Enabling Act for the rent laws, Chapter

21, Laws of 1962 (McK. Unconsol. Laws, Section 8608) authorizes the

city rent agency to reopen proceedings "at any time".  The section

states in pertinent part as follows:

Judicial Review.  Any person who is aggrieved
by the final determination of the city housing
rent agency in an administrative proceeding
protesting a regulation or order of such
agency may, in accordance with article
seventy-eight of the civil practice law and
rules, within sixty days after such determina-
tion, file a petition with the supreme court
specifying his objections and praying that the
regulation or order pretested by enjoined or
set aside in whole or in part. * * *  Upon the
filing of such petition the court shall have
jurisdiction to set aside the regulation or
order protested, in whole or in part, to
dismiss the petition, or to remit the proceed-
ing to the city housing rent agency; provided,
however, that the regulation or order may be
modified or rescinded by the city housing rent
agency AT ANY TIME not-withstanding the pen-
dency of such proceeding for review. * * *  
(emphasis added)

This Court, in Coyle v. Gabel, 26 A.D.2d 638, 272 N.Y.S.2d 878

(1966), implicitly recognized that a 1943 rent control registration

could have been reconsidered twenty-two years later if there had

been fraud with respect to that earlier registration.  While the
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Court found that the 1943 registration could not be over-ridden by

the Administrator in 1965 on the basis of res judicata, it went on

to say:

Under the circumstances, absent any findings
of fraud, illegality, bad faith, or irregular-
ity in vital matters with respect to the prior
registrations, the present Administrator was
bound to consider the prior classification of
the subject premises [citations omitted].

In In re Goodhue, N.Y.L.J., March 30, 1966, p. 15, cols. 7-8

(Sup. Ct., N.Y. Co., Hecht, J.), the Court upheld the 1966

revocation of a prior decontrol order which had been fraudulenty

obtained.  The prior decontrol order had been issued ten years

earlier - in 1956.

In the case at bar, ample evidence was submitted by the tenant

to warrant a further investigation of the fraud question.  The

owner's sole reference to the affidavit of the former owner's

granddaughter does an injustice to the full range of evidence

presented to DHCR.  However, since DHCR did not have an opportunity

to present that evidence to the Court below, and because this Court

has precluded DHCR from presenting that evidence on this appeal, it

cannot be described.  Nor can DHCR respond to what the administra-

tive record shows with regard to the owner's assertions regarding

the tenant's knowledge of the circumstances in prior years.

The affidavit from the former owner's granddaughter contained

allegations that the former landlord had never lived in the subject

apartment. (R. 30).  Since the basis of the decontrol order was the

claim that the apartment had been owner occupied for at least one

year (1966 to 1967), these allegations, if found to be true, would
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establish fraud in obtaining the decontrol order.  Given this, as

well as other evidence, it was proper for the Commissioner to

remand to the Rent Administrator for a determination of the

threshold issue of fraud.

In sum, there is nothing that merits a departure from the

requirement that owner is required to exhaust its administrative

remmedies.  The owner will not suffer any prejudice or injury in 

awaiting a final determination.  The final determination will

enable both landlord and tenant if aggrieved, to test all questions

of rent regulatory jurisdiction and any other issues in a single

judicial proceeding.  At that time, petitioner will have an

opportunity to seek judicial review as to any and all issues of

which it believes it is aggrieved.

Considerations of the public interest, administrative and

judicial economy, are best served by allowing the exhaustion of the

administrative remedies as set forth in the statute and regula-

tions, prior to judicial intervention.  

Even were this Court to conclude that the remand to consider

reopening of the decontrol order were improper, nevertheless, the

Court below plainly erred in prohibiting the further processing of

the horizontal multiple dwelling issue.

Accordingly, the decision of the Court below denying DHCR's

cross-motion to dismiss, on the ground that administrative remedies

had not been exhausted, was in error as a matter of law and should

be reversed.
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POINT II

THE COURT BELOW ERRED AS A MATTER OF
LAW IN REFUSING TO ALLOW DHCR TO
ANSWER THE PETITION AFTER DENIAL OF
DHCR'S CROSS-MOTION TO DISMISS.     

The Court below, having denied from the bench DHCR's

cross-motion to dismiss, immediately ruled against DHCR on the

merits of the Article 78 petition without allowing any opportunity

to answer, notwithstanding the request to be permitted to do so in

its notice of cross-motion.  This action by the Court was in

contravention of the law.

CPLR §7804(f) provides as follows:

Objections in point of law.  The respondent
may raise an objection in point of law by
setting it forth in his answer or by a motion
to dismiss the petition, made upon notice
within the time allowed for answer.  If the
motion is denied, the court shall permit the
respondent to answer, upon such terms as may
be just; and unless the order specifies other-
wise, such answer shall be served and filed
within five days after service of the order
with notice of entry.  The petitioner may re-
notice the matter for hearing upon two days'
notice.  The petitioner may raise an objection
in point of law to new matter contained in the
answer by setting it forth in his reply or by
moving to strike such matter on the day the
petition is noticed or re-noticed to be heard. 
(emphasis added)

Analogously, CPLR Rule 3211(f), which concerns motions to dismiss,

provides that:

Extension of time to plead.  Service of a
notice of motion under subdivision (a) or (b)
before service of a pleading responsive to the
cause of action or defense sought to be dis-
missed extends the time to serve the pleading
until ten days after servce of notice of entry
of the order.
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This requirement has been waived only in very limited

circumstances, none of which are applicable in the instant case. 

The Court of Appeals, Nassau Boces Central Council of Teachers v.

Board of Cooperative Educational Services of Nassau County, 63

N.Y.2d 100, 480 N.Y.S.2d 190, 190-191 (1984), found that it was

improper for Special Term to decide a case on the merits prior to

answer, holding as follows:

When the respondent in an article 78 proceed-
ing challenges petitioner's only it is error
to dismiss the petition on the merits prior to
service of respondent's answer.  The mandate
of CPLR 7804 (subd. [f]) that, "If the motion
is denied, the court shall permit respondent
to answer, upon such terms as may be just"
proscribes dismissal on the merits following
such a motion, unless the facts are so fully
presented in the papers of the respective
parties that it is clear that no dispute as to
the facts exists and no prejudice will result
from the failure to require an answer (see,
e.g. O'Hara v. Del Bello, 47 N.Y.2d 363, 418
N.Y.S.2d 334, 391 N.E.2d 1311).  There having
been no such development of the facts in the
present case, Special Term erred in dismissing
the petition on the merits prior to service of
respondents' answer.  The order of the Appel-
late Division, 98 A.D.2d 8001, 470 N.Y.S.2d
335, should, therefore, be reversed and the
matter remitted to Special Term for further
proceedings in accordance with this opinion.

Accord, Rappo v. City of New York Human Resources Administration,

120 A.D.2d 339, 501 N.Y.S.2d 669 (1st Dept. 1986); Rubin v. Board

of Education of the Plainview-Bethpage Central School District, 71

A.D.2d 606, 418 N.Y.S.2d 125 (2nd Dept. 1979); DeVito v. Nyquist,

56 A.D.2d 159, 391 N.Y.S.2d 747 (3rd Dept. 1977).

Likewise, in the case at bar, DHCR did not have an opportunity

in its cross-motion to present the facts and arguments related to
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the merits of the petition.  That that is so can be seen simply

from comparing the issues and arguments raised in this brief with

those which are contained in the record of the case before the

Court below.  For example, DHCR had no opportunity to address the

issue of the propriety of granting a writ of prohibition before the

Court below ruled, nor to submit the full range of evidence

supporting the Commissioner's determination.  Since there was no

opportunity for a full development of the case, the petition should

not have been granted by the Court below prior to allowing DHCR to

answer.  

At a minimum, were this Court to not reverse the denial of

DHCR's cross-motion to dismiss for failure n is denied, the court

shall permit respondent to answer, upon such terms as may be just"

proscribes dismissal on the merits following such a motion, unless

the facts are so fully presented in the papers of the respective

parties that it is clear that no dispute as to the facts exists and

no prejudice will result from the failure to require an answer

(see, e.g. O'Hara v. Del Bello, 47 N.Y.2d 363, 418 N.Y.S.2d 334,

391 N.E.2d 1311).  There having been no such development of the

facts in the present case, Special Term erred in dismissing the

petition on the merits prior to service of respondents' answer. 

The order of the Appellate Division, 98 A.D.2d 8001, 470 N.Y.S.2d

335, should, therefore, be reversed and the matter remitted to

Special Term for further proceedings in accordance with this

opinion.
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Accord, Rappo v. City of New York Human Resources Administration,

120 A.D.2d 339, 501 N.Y.S.2d 669 (1st Dept. 1986); Rubin v. Board

of Education of the Plainview-Bethpage Central School District, 71

A.D.2d 606, 418 N.Y.S.2d 125 (2nd Dept. 1979); DeVito v. Nyquist,

56 A.D.2d 159, 391 N.Y.S.2d 747 (3rd Dept. 1977).

Likewise, in the case at bar, DHCR did not have an opportunity

in its cross-motion to present the facts and arguments related to

the merits of the petition.  That that is so can be seen simply

from comparing the issues and arguments raised in this brief with

those which are contained in the record of the case before the

Court below.  For example, DHCR had no opportunity to address the

issue of the propriety of granting a writ of prohibition before the

Court below ruled, nor to submit the full range of evidence

supporting the Commissioner's determination.  Since there was no

opportunity for a full development of the case, the petition should

not have been granted by the Court below prior to allowing DHCR to

answer.  

At a minimum, were this Court to not reverse the denial of

DHCR's cross-motion to dismiss for failure to exhaust administra-

tive remedies or otherwise dismiss the Article 78 petition, it

should remand the proceeding back to the Court below to provide

DHCR its statutory right to answer the petition.  
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POINT III

THE COURT BELOW ERRED AS A MATTER OF LAW IN
GRANTING WHAT WAS IN EFFECT AN APPLICATION FOR
THE EXTRAORDINARY REMEDY OF A WRIT OF PROHIBI-
TION, AS DHCR WAS ACTING WITHIN ITS AUTHORIZED
POWERS IN A MATTER OVER WHICH IT HAD JURISDIC-
TION, AND AS THE OWNER COULD FULLY PROTECT ITS
RIGHTS BY THE NORMAL PROCEDURE OF ALLOWING THE
ADMINISTRATIVE PROCEEDING TO CONTINUE TO
COMPLETION, WITH THE AGGRIEVED PARTY, IF ANY,
THEN BRINGING AN ARTICLE 78 PROCEEDING TO
REVIEW.                                       

The Court below, in setting aside and vacating the Commis-

sioner's order of remand and reinstating the Rent Administrator's

order, in effect issued a writ of prohibition against further

processing by DHCR.  There was no determination by the agency on

the merits which could have been the subject of judicial review. 

Instead, the investigative machinery of the administrative process

was cut short by the Court below in a ruling which can only be

categorized as prohibiting further administrative action.  In this,

the Court erred as a matter of law.

It is axiomatic that the extraordinary remedy of a writ of

prohibition pursuant to Article 78 of the Civil Practice Law and

Rules is available only in very limited and most compelling

circumstances.  Morganthau v. Erlbaum, 59 N.Y.2d 143, 464 N.Y.S.2d

392 (1983).  Relief by way of a writ of prohibition is rarely

granted by the courts, and then only to prevent an "arrogation of

power" where a court or administrative body acts or threatens to

act in excess of its powers and "it affirmatively appears that this

will be done in violation of a person's rights...especially

constitutional rights."  La Rocca v. Lane, 37 N.Y.2d 575, 376
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N.Y.S.2d 93 (1975).

The common law writ of prohibition is codified in CPLR 7803(2)

which provides that a party may seek relief when:

The body or officer is proceeding or is about
to proceed without, or in excess of jurisdic-
tion.

The rule is well-established that a writ of prohibition is an

extraordinary remedy which never issues as of right, but only in

the sound discretion of the court.  Morgenthau, supra.  

In exercising its discretion upon the deliberation of a

petition for a writ of prohibition, the court must give weight to

several factors: (1) whether the body or officer is proceeding

either without or in excess of its jurisdiction, (2) whether the

party seeking the writ has available other remedies at law or in

equity or by appeal, and (3) whether the party seeking the writ is

threatened with irreparable injury if the writ is not issued.

Morganthau, supra.  See also, Dondi v. Jones, 40 N.Y.2d 8, 386

N.Y.S.2d 4 (1976).

With regard to the second aforementioned factor, the Court of

Appeals held in American Transit Insurance Company v. Corcoran, 65

N.Y.2d 828, 493 N.Y.S.2d 122 (1985):

Prohibition is not available to prevent admin-
istrative action unless the agency is acting
in a judicial or quasi-judicial capacity (see,
Siegel, N.Y. Prac. §559; 23 Carmody-Wait 2d,
N.Y. Civ. Prac. §145.210) and even then it is
generally not appropriate if another avenue of
judicial review may be pursued without irrepa-
rable injury to the applicant (see, Matter of
City of Newburg v. Public Employment Relations
Bd., 63 N.Y.2d 793, 481 N.Y.S.2d 327, 471
N.E.2d 140).
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Since the applicant in American Transit Insurance Company had

the remedy of an ordinary Article 78 certiorari proceeding after

its administrative remedies were exhausted, the Court of Appeals

stated that, "a motion to dismiss the petition should have been

made and granted" 493 N.Y.S.2d 122, 123.  

In the case at bar the owner also has available the ordinary

remedy of Article 78 certiorari review after a final administrative

determination is rendered, if it should feel aggrieved by that

final determination.  The owner can raise during the administrative

proceeding the very issues concerning the reopening of the

decontrol order which they raised in their improper Article 78

petition; and it will be able to raise them on judicial review

after the PAR is decided.  Because the Article 78 remedy is

available after a final determination, the extraordinary remedy of

prohibition is unavailable.

As explained in St. James Associates v. Gabel, 36 Misc.2d

1023, 233 N.Y.S.2d 733 (Sup. Ct., N.Y. Co., 1962):

A proceeding in the nature of prohibition is
proper to prevent a body of officer, having
judicial power, from exceeding its jurisdic-
tion in the exercise of such power or to
prevent it from asserting jurisdiction where
it has none.  This is an extraordinary remedy,
however, to be resorted to only in cases of
extreme necessity when the usual remedies are
unavailable and should not be granted when
there is opportunity for correction of errors
afforded the party who claims he is aggrieved.

In the instant proceeding, Section Y41-8.0 of
the Administrative Code [predecessor of Sec-
tion Y51-9.0] states the procedure to be
followed by any person subject to the provi-
sions of an order... within the City Rent
Agency.  Section Y41-9.0 of said final deter-
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mination and further provides that such judi-
cial review is the exclusive method to be
followed.  Here the petitioners have not
followed the procedures so enacted.  The
administrative procedure has not been ex-
hausted and there is no final order to re-
view."  (Emphasis supplied) 

In attempts to enjoin the rent regulatory agencies of this

State from performing their statutory responsibility to hear and

resolve matters arising under the rent laws, there is a long line

of court precedents which have rejected attempts to prohibit action

by the rent agencies.  See, e.g., Suppus v. Bradley, 278 App. Div.

337, 105 N.Y.S.2d 4, aff'd 18 A.D.2d 796, 236 N.Y.S.2d 1022 (1st

Dept. 1963); Karesh v. Altman, 42 A.D.2d 931, 347 N.Y.S.2d 716 (1st

Dept. 1973).

As the Court stated in Suppus:

When administrative procedures are afforded,
resort may not be to the court until exhaus-
tion of such process...and the rule may not be
circumvented by asserting that holding the
prescribed administrative hearing would result
in damages...

If plaintiffs comply with the regulations and
establish the conditions set forth therein and
the commission refuses to issue a certificate
of necessity, judicial review of the commis-
sion's findings and conclusions and the regu-
lations themselves may be had under article 78
of the Civil Practice Act on the ground that
the regulations of their application to a
particular state of facts by the commission
are either arbitrary, illegal or unconstitu-
tional." 105 N.Y.S.2d at 51.

In Arist Associates, Inc. v. Cohn, (n.o.r.) (Sup. Ct., N.Y.

Co., Schwartz, J., Index No. 16447/78), the Court refused to enjoin

the Rent Commission from holding harassment hearings.  The Court,

in dismissing the application, held:
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Plaintiff now seeks to enjoin a scheduled
hearing before the Rent Commissioner on the
grounds that the hearing is now academic, that
defendant does not have jurisdiction and that
plaintiff, desirous of rehabilitating its
building, will suffer irreparable injury due
to potential penalties or potential deferral
of plans and permits resulting from the pro-
ceeding before defendant.

The relief requested is premature.  Defendant
is charged by law to take the very action
plaintiff seeks to enjoin.  (Yorkshire Assoc.
v. Halpern, 39 Misc.2d 367).

Plaintiff's sole remedy is a proceeding pursu-
ant to Article 78 CPLR after the administra-
tive determination is made.  (Administrative
Code of the City of New York, Section Y51-
9.0[a], [1]).  (Emphasis Supplied)

In another case in which the Court rejected a landlord's

application for a writ of prohibition, Belnord Holding Corp. v.

Joy, Sup. Ct., N.Y. Co., N.Y.L.J., January 26, 1979, (Kassa, J.),

the Court stated:

Petitioner expressly proceeds pursuant to CPLR
7803(2) which authorizes this court to enjoin-
ing a body or officer upon a demonstration
that such body or officer is "proceeding or is
about to proceed without or in excess of
jurisdiction".  Essentially, this section is a
statutory enactment of the common law writ of
prohibition (see generally Siegel, New York
Practice (1978), section 559, pp 780-782;
LaRocca v. Lane, 37 N.Y.2d 575; Schuyler v.
St. Univ., 37 A.D.2d 278; Milonas v. Schwalb,
65 Misc.2d 1042; St. James Assoc. v. Gabel, 36
Misc.2d 1023).  An article 78 proceeding in
the nature of a writ or prohibition is an
extraordinary remedy requiring a clear demon-
stration that the proceeding to be enjoined
potentially violated the movant's constitu-
tional rights or that there is clearly lacking
jurisdiction to maintain the proceeding
(DeLorenzo v. Murtagh, 36 .Y.2d 306; LaRocca
v. Lane, supra; Milonas v. Schwalb-supra). 
Unless the proceeding threatens to violate a
fundamental constitutional right, courts are
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properly loathe to grant such relief.

Petitioners, in seeking an order in the nature
of a writ of prohibition, have the heavy
burden of demonstrating why the hearing should
not go forward in the first instance and the
question of any alleged infirmities should be
reserved for review when, and if, a final
determination, adverse to petitioner, is
issued (Matter of Suppus v. Bradley, 275 App.
Div. 337, 339; Karesh v. Altman, 42 A.D.2d
931).  To do so, the petitioner must establish
both the gravity of the potential harm and the
inadequacy of later review to undo the harm. 
Finally, where as here there is an express
statutory scheme for review of such adminis-
trative determinations, which scheme is ex-
pressly stated to be exclusive, it should be
presumed that the legislature provided an
adequate course of proceeding." 

See, also, Mita Realty v. New York City Dept. of Housing Preserva-

tion and Development, N.Y.L.J., October 3, 1980, p, 5, c. 4 (Sup.

Ct., N.Y. Co., Schwartz, J.); and In re Gallery Apartment Corp.,

(Leventhal, J.), N.Y.L.J., April 5, 1973, p. 2, c. 3, (Sup. Ct.,

N.Y. Co., Lupiano, J.).

The owner in the case at bar cannot show that any grounds for

a writ of prohibition exist.  As argued above in Points I A. and

B., it was proper for DHCR to further investigate both issues

raised in the proceeding.  Clearly, the agency, as the body

responsible for administering the rent laws, has the authority and

jurisdiction to determine whether a building is subject to the Rent

Stabilization Law as constituting a horizontal multiple dwelling. 

The Court below erred in depriving DHCR of the its lawful right to

exercise this jurisdiction.  Likewise, since DHCR has the authority

to reopen decontrol orders fraudulently obtained, it has the power

to pursue an investigation into the question as to whether there
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was fraud.  DHCR did not act in excess of it jurisdiction in

considering the reopening of the decontrol order.  The Court below

wrongly prohibited DHCR from determining whether or not there

exists grounds to warrant a reopening.  

In any case, the issue of the propriety of DHCR's reopening is

not a jurisdictional matter which warrants the grant of the

extraordinary remedy of a writ of prohibition.3  That issue has

been preserved by the appellants and can be challenged in an

Article 78 proceeding after normal administrative processing is

completed.  But even were this Court to conclude that DHCR

exceeding its authority to consider reopening the decontrol order,

it must at a minimum reverse the Court below with regard to the

horizontal multiple dwelling issue and and permit the agency to

resume its investigation into that issue.

Finally, with regard to the third factor which must be

considered in deciding whether to grant a writ of prohibition, the

owner cannot show any irreparable harm, something which it must do

in order to be entitled to a writ of prohibition.  Having to

respond to the DHCR's proceeding does not constitute irreparable

harm.  Moreover, when the administrative proceeding is completed,

the owner will have an ample opportunity to raise all their

objections on judicial review, including any allegations that the

reopening - if in fact the decontrol order is reopened - was

improper.  The owner has not suffered any irreparable harm

     3  This must be distinguished from the underlying issue of
decontrol, which is jurisdictional.
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warranting the relief sought in the instant application.

In sum, the court below erred as a matter of law in granting

the Article 78 petition.  DHCR has neither acted without or in

excess of its jurisdiction, nor improperly in any other way in

investigating the horizontal multiple dwelling issue or in

considering the reopening the decontrol order.  Nor has petitioner

shown any irreparable harm.  The order of the court below should be

reversed.

CONCLUSION

For the foregoing reasons, the order of the court below should

be vacated and in the alternative, the Article 78 petition

dismissed on the merits, DHCR's cross-motion to dismiss for failure

to exhaust administrative remedies granted, or the matter remanded

to the Court below to provide DHCR an opportunity to answer the

Article 78 petition.

Dated: Bronx, New York
       January 10, 1995

Respectfully submitted,
DENNIS J. SAFFRAN
Attorney for Respondent
  New York State Division of   
  Housing and Community Renewal
One Fordham Plaza--4th Floor
Bronx, New York 10458
Tel. No. (718) 563-5769

                                  

RICHARD HARTZMAN
  of Counsel
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