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-------------------------------

In the Matter of the Application of
JANOFF & OLSHAN, INC.,

Petitioner-Appellant,

For a Judgment Under Article 78 of  
 the Civil Practice Law and Rules,

- against -

DIVISION OF HOUSING AND COMMUNITY RENEWAL,

Respondent-Respondent.

____________________________________________________
____________________________________________________

BRIEF OF RESPONDENT-RESPONDENT
DIVISION OF HOUSING AND COMMUNITY RENEWAL

____________________________________________________
____________________________________________________

PRELIMINARY STATEMENT

This is an appeal by the landlord of a rent stabilized apartment building of a decision and

order of the Supreme Court, Kings County (James H. Shaw, J.) entered in the Office of the Clerk of

Kings County on June 22, 1992.  The Court affirmed a Fair Market Rent Appeal determination of

the New York State Division of Housing and Community Renewal (hereinafter "DHCR") which

established the Fair Market Rent for the apartment in question and ordered the owner to roll back

the rent to the lawful stabilized amount and refund the excess rent collected.  
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COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Is DHCR's determination adjusting the initial legal regulated rent for the subject

apartment, being based solely upon the applicable special rent guideline order after the owner failed

to submit rental data for comparable apartments, supported by a rational basis and in accord with

procedures established under the Rent Stabilization Law and affirmed in repeated court rulings?

The court below answered in the affirmative.

STATEMENT OF THE NATURE OF THE CASE

The issue presented in this case is whether DHCR properly and reasonably established the

Fair Market Rent for the apartment in question based on the facts of record before it.  Pursuant to

applicable statutory and case law, DHCR resolved the tenant's Fair Market Rent Appeal, solely in

accordance with a Special Guideline order promulgated by the Rent Guidelines Board and without

reference to the rents of "comparable" apartments because the owner chose to submit no comparable

rents, even after the Conciliation and Appeals Board ("CAB") took a remand for that purpose, and

even though the owner received multiple notices of its opportunity to do so.  

The Court of Appeals has approved the procedures for determining Fair Market Rent Appeals

based solely on the Special Guideline where the owner submits no comparability data.  Ullman

Estates v. New York City Conciliation and Appeals Board, 97 A.D.2d 296, 469 N.Y.S.2d 366 (1st

Dept. 1983), aff'd for the reasons stated by the Court below, 62 N.Y.2d 834, 476 N.Y.S.2d 834

(1984). 

DHCR's determination of the tenant's Fair Market Rent Appeal, in accordance with its

judicially approved procedures, is supported by a rational basis and is in full accord with law.  The

appellant has failed to cite any valid arguments in support of its meritless challenge of DHCR's

court-approved procedures for determining Fair Market Rent Appeals.  

In challenging DHCR's determination and the decision of the court below, appellant sets forth

a confusing and disingenuous interpretation of the Rent Stabilization Law which ignores the essential



differences between Fair Market Rent Appeals and rent overcharge proceedings, and which, if

followed, would gut the statutory mandate concerning Fair Market Appeals.  

Appellant's interpretation and argument is based on the false assumption that DHCR requires

the production of more than four years of rent history.  The argument also ignores the fact that the

special guideline is an integral element in determining the fair market rent, an element which is

applied whether or not a landlord chooses to supply comparable rents.  Contrary to appellant's

assertions, in FMRAs, DHCR does not require the production of any rent history.  A landlord has

the option of whether or not to produce comparables.  If the landlord either cannot or chooses not

to submit comparables, the statutory alternative, as upheld by the Court of Appeals in Ullman, supra,

is to determine the fair market rent by the application of the special guideline, as was done in this

case.  Under appellant's interpretation, DHCR would be precluded from applying the special

guideline, in contravention of the law.  

In the absence of any valid or meritorious arguments the appellant relies upon the argument

that DHCR could not, under the decision in JRD Management Corp. v. Eimicke, 148 A.D.2d 610,

539 N.Y.S.2d 667 (2nd Dept., 1989), require the submission of comparable rent data going back

prior to April 1, 1980.  Although DHCR is constrained to follow the ruling in JRD Management in

the Second Department, that ruling applies only to rent overcharge proceedings.  Fair Market Rent

Appeals differ from rent overcharge proceedings.  In rent overcharge proceedings, the owner is

required to provide a full rent history.  Failure to do so results in the application of a default

procedure which can have a punitive effect.  In Fair Market Rent Appeals, the owner has the option

of either submitting comparability data and having the initial legal rent determined by an averaging

of comparable rents and the figure obtained from the Special Guideline, or decline to submit

comparables and have the rent determined solely by the Special Guideline.  

Moreover, in the case at bar, even if JRD Management were to apply, the outcome would be

the same.  DHCR advised the owner that it would accept comparability data for the period of April

1, 1980 through November 30, 1980 (a period which appellant concedes would satisfy the JRD

3



ruling) without requiring any prior rent history.  Nevertheless, no such comparables were provided.

Finally, contrary to appellant's claim that it would owe the tenant a $20,000 refund, upon

information and belief, the tenant has been paying the lowered rent since the issuance of the original

1980 CAB order and is thus not owed any refund.  If this Court were to rule as appellant requests,

the opposite would unjustly occur; the tenant would owe appellant some $20,000.

Accordingly, DHCR's order is entitled to judicial affirmance.

STATEMENT OF THE FACTS

This proceeding involves a housing accommodation located at 68 Montague Street,

Apartment 7-E, Brooklyn, New York ("the apartment").  The apartment was rented to Carl Einhorn

(the "tenant") pursuant to a written lease commencing December 1, 1979 at a monthly rent of

$550.00 (Return: A-1).

On January 29, 1980 the tenant filed a Fair Market Rent Adjustment Application ("Fair

Market Rent Appeal") with the New York City Conciliation and Appeals Board ("CAB" or the

"Board") (Return: A-1).

On April 30, 1980 the CAB mailed to the owner a copy of the tenant's Fair Market Rent

Appeal with answer forms and instructions for completing the forms.  The instructions notified the

owner of its opportunity to submit rents for comparable apartments to be used in consideration of

the tenant's Fair Market Rent Appeal, and informed the owner that "[c]omparable rents may not be

considered unless you furnish the Board with all of the information required on Schedules A and B." 

(Return: A-2)

On May 2, 1980 the owner returned to the CAB Schedule A with rent controlled rents as of

June 30, 1974 for apartments in the "E" line of the subject building.  (Return: A-5)

On May 8, 1980 the CAB sent the owner a "Final Notice" which gave the owner another

opportunity to submit comparable rents:
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The information you submitted for the comparability study cannot be
used because all apartments which were similar to the subject
apartment were Rent Controlled on June 30, 1974. 

We are therefore affording you an opportunity to submit another line
that is comparable to the subject line.

(Return: A-7)  The owner responded by letter sent on May 13, 1980, stating that:

...please be advised that there were no similar apts decontrolled on
June 30, 1974. 

I am submitting the 1979 M.B.R. Forms which show that the 1978/79
M.B.R. for apt 7E was $333.93.

(Return: A-9)

On May 30, 1980, the District Rent Office of the New York City Department of Housing

Preservation and Development provided to the CAB records of the rent controlled apartments in the

subject building.  (Return: A-10)

On August 28, 1980, the CAB issued an order and opinion which granted the tenant's Fair

Market Rent Appeal and adjusted the Initial Legal Regulated Rent from $550.00 to $400.73,

effective December 1, 1979.  The Board held that:

Absent competent evidence from the owner or the tenant establishing
rent generally prevailing for substantially similar housing accommo-
dations in the same area, the Board in this case relies solely upon the
first statutory criterion to determine the Fair Market Rent for the
subject apartment.  The Special Guidelines Order applicable to this
case is Order Number 11 which was in effect when the tenant herein
took occupancy.

The Board's order provided a detailed analysis of the calculations upon which the lawful rent was

based.  (Return: A-13)

Upon information and belief, the tenant has been paying the rent as adjusted by the CAB,

with appropriate guidelines increases, from the time of the CAB order to the present.

After issuance of the CAB order, the owner instituted an Article 78 proceeding claiming that

the owner was not afforded the opportunity to submit updated comparability data.  The proceeding

was remanded to the CAB by consent of all parties solely to allow the owner to submit updated

comparables.  (Return: B-9, p. 2)
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The owner was initially served with a notice requesting updated comparables on June 9,

1982:

You are hereby afforded an opportunity to submit post-July 1, 1974
market rentals for similar sized apartments in the same line.  You may
expand such data by using other lines in the same building with
similar sized apartments.  You may also cite similar sized apartments
in a similar building in the same neighborhood, if you wish....

...IF WE DO NOT HEAR FROM YOU WITHIN 30 DAYS THE
BOARD WILL DETERMINE THE APARTMENT'S FAIR MAR-
KET RENT ON THE BASIS OF THE CURRENT RECORD.

(emphasis in original)

(Return: A-14)  The owner did not respond to this notice.

Thereafter, a stay on the processing of Fair Market Rent Appeals, including the instant

proceeding, was imposed by the Courts in Matter of Greystone Management v. CAB, 94 A.D.2d 614,

462 N.Y.S.2d 13 (1st Dept. 1983), aff'd, 62 N.Y.2d 763, 477 N.Y.S.2d 315 (1984).  (Return: A-16)

On April 1, 1984 the New York State Division of Housing and Community Renewal assumed

the responsibilities of the Conciliation and Appeals Board pursuant to Chapter 403, Laws of 1983.

On November 30, 1984, after resolution of the Greystone litigation, the owner was again

served with a notice to submit comparability information:

You are hereby afforded an opportunity to have comparability
determined on the basis of market rents charged after July 1, 1974. 
Under this method, first stabilized rents in the period of one year
before and one year after the first stabilized rental of the subject
apartment will be used in the comparability study without updating....

You may prefer instead that the comparability study be based on
rental data available during the period between July 1, 1971 through
June 30, 1974 updated by annual guidelines increases for each year
from June 30, 1974 right up to the date the complainant took
occupancy, plus the vacancy allowance permitted when the complain-
ant took occupancy so that complainant's initial lease term will also
be reflected.

IF WE DO NOT HEAR FROM YOU WITHIN 20 DAYS, THE
APARTMENT'S FAIR MARKET RENT WILL BE DETERMINED
ON THE BASIS OF THE CURRENT RECORD.

(emphasis in original)

(Return: A-17)  Once again, the owner did not respond to the notice.
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On July 2, 1990, the Rent Administrator served a notice upon the owner and tenant advising

them that the dormant administrative proceeding was being reopened in order to determine whether

the August 28, 1980 CAB Order No. TA 4447 should be affirmed, modified, or revoked.  (Return:

B-1)

The owner's attorneys responded with three letters, first objecting to the reopening of the

CAB order (Return: B-2), then requesting additional information (Return: B-4), and finally arguing

that DHCR "cannot request rent records back more than four years from the effective date of the

Omnibus Housing Act" because of the decision in JRD Management v. Eimicke, and that there was

no overcharge.  (Return: B-6)

On September 11, 1990, DHCR sent the owner's attorney a request for additional

information, once again affording the owner an opportunity to submit comparability data as was

requested in 1984.  (Return: B-8)  And once again, there was no response to the request.

Thereafter, on October 16, 1990, the Rent Administrator issued an order and determination

finding that, in the absence of comparability data, the tenant's Fair Market Rent Appeal would be

decided upon the basis of Special Guideline Order Number 11, and adjusting the rent to the same

level as was done in the CAB order. (Return: B-9)

The owner filed a Petition for Administrative Review ("PAR") on November 9, 1990,

asserting that under Section 14(g) of the Omnibus Housing Act of 1983 (Section 26-516(g) of the

Rent Stabilization Law), and the decision in JRD Management Co. v. Eimicke, 148 A.D.2d 610 (2nd

Dept., 1989), it could not be required to produce rent records going back earlier than April 1, 1980. 

The owner also claimed that the Rent Administrator failed to allow it the opportunity to submit

current comparables and that the 1978 Maximum Base Rent amount of $333.94 utilized by the Rent

Administrator in his calculation was incorrect. (Return: C-1)

On June 25, 1991, the Deputy Commissioner issued an Order and Opinion denying the

owner's PAR and finding that:

The Commissioner first notes that the change effected by Section
14(g) of the Omnibus Housing Act and Section 26-516(g) of the Rent
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Stabilization Law, as applied in the J.R.D. Management case, only
involves rent-overcharge proceedings, and does not apply to Fair
Market Rent Appeals.  Section 26-513 of the Rent Stabilization Law,
which deals with Fair Market Rent Appeals, continues to require
owners to submit rents of comparable apartments going back more
than four years (or earlier than April 1, 1980) if they wish the rents to
be established on the basis of comparability data rather than the other
statutory criterion.

With regard to the alleged failure of the Rent Administrator to allow
the owner to submit comparables, the record shows that the owner
was repeatedly given opportunities to submit comparability data but
failed to do so.  As to the Maximum Base Rent figure utilized by the
Rent Administrator, a review of the record shows that the amount of
$333.94 utilized by the Rent Administrator was correct.

(Return: C-4)

The owner challenged the Commissioner's determination in an Article 78 proceeding.  The

Court below, in dismissing the proceeding, stated in pertinent part as follows:

Aside from the above provision [RSC 2522.3(e) and (f)], the Court
further notes that the application of a four-year limitation to Fair
Market Rent Appeals would make no sense since this process relies
upon the use of comparable rents submitted by the owner at the time
of the tenant's initial occupancy.  The submission of comparables for
years subseqent [sic] to the initial occupancy bear no relation to that
time period.  Moreover, even assuming the four-year limitation is
applicable, petitioner, despite numerous opportunities to do so, never
submitted a list of comparables for the year subsequent to the date of
the tenant's initial occupancy which would have been well within the
four-year period, i.e., December 1, 1980.  Consequently, having failed
to provide the necessary documentation for comparable rents, the
agency was authorized to rely solely on the Special Rent Guidelines
Board order without resort to comparable rents and such a determina-
tion should not be disturbed (citations omitted).
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ARGUMENT

       
DHCR'S DETERMINATION ADJUSTING THE INITIAL LEGAL
REGULATED RENT FOR THE SUBJECT APARTMENT BASED
SOLELY UPON THE APPLICABLE SPECIAL RENT GUIDELINE
ORDER AFTER THE OWNER FAILED TO SUBMIT RENTAL
DATA FOR COMPARABLE APARTMENTS IS SUPPORTED BY
A RATIONAL BASIS AND IS IN FULL ACCORD WITH PROCE-
DURES ESTABLISHED UNDER THE STATUTE AND AF-
FIRMED IN REPEATED COURT RULINGS.                                 

Pursuant to the Emergency Tenant Protection Act of 1974 (Ch. 576, L. 1974), N.Y.

Unconsol. Laws Sections 8621-8634, certain apartments subject to the Rent Control Law (N.Y.C.

Admin. Code, Sections 26-401 (formerly numbered Y51-1.0), et seq.), upon becoming vacant, are

transferred into the rent stabilization system (N.Y.C. Admin. Code, Sections 26-501 (formerly

numbered YY51-1.0), et seq.).

The Rent Stabilization Law provides specific procedures for determining the lawful base rent

of apartments which, like the one in the case at bar, were rent-controlled on July 1, 1974, and

thereafter become stabilized after vacature of the rent-controlled tenant.  Upon renting to the first

rent stabilized tenant the owner is required to serve that tenant a notice of the right to file a Fair

Market Rent Appeal ("FMRA").  See, Alcoma v. New York State Division of Housing and

Community Renewal, 79 N.Y.2d 834, 580 N.Y.S.2d 181 (1992).  Although the statute defines the

initial legal regulated rent as the rent reserved in the lease agreement between the owner and the first

stabilized tenant, it also provides that such tenant, within ninety days of receiving the required notice

from the owner, can file a Fair Market Rent Appeal seeking an adjustment of the initial legal

regulated rent.  N.Y.C. Admin. Code Sec. 26-513(b)(1).  The time within which to file a FMRA does

not begin to run until the owner has served the requisite notice; and even the second rent stabilized

tenant has a right to file if no notice was served upon the first stabilized tenant.  See, McKenzie v.

Mirabal, 155 A.D.2d 194, 553 N.Y.S.2d 699 (1st Dept. 1990).  
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The procedure for adjusting the initial legal regulated rent in a FMRA is detailed in Section

26-513(b) of the Rent Stabilization Law.  Pursuant to this section, the rent agency takes into account

one or both of two criteria.  The first criterion is the Special Guideline Order promulgated by the

Rent Guidelines Board specifically for use in Fair Market Rent Appeals.  The second criterion is a

comparison with rents generally prevailing in the same building or area for comparable accommoda-

tions.  In processing Fair Market Rent Appeals, an owner is given the option of either submitting

comparability data and having a determination be based on both criteria, or foregoing the submission

of comparability data and having a determination be based solely on the Special Guideline.  The

statute provides as follows:

The rent guidelines board shall promulgate as soon as practicable
after the local effective date of the emergency tenant protection act of
nineteen seventy-four guidelines for the determination of fair market
rents for housing accommodations as to which any application may
be made pursuant to this subdivision.  In rendering a determination on
an application filed pursuant to this subdivision b the commissioner
shall be guided by such guidelines and by the rents generally
prevailing in the same area for substantially similar housing accom-
modations.  Where the commissioner has determined that the rent
charged is in excess of the fair market rent he shall, in addition to any
other penalties or remedies permitted by law, order a refund of any
excess paid since January first, nineteen hundred seventy-four or the
date of the commencement of the tenancy, whichever is later.  Such
refund shall be made by the landlord in cash or as a credit against
future rents over a period not in excess of six months.

The tenant in the instant case took occupancy on December 1, 1979.  Rent Guidelines Board

Order No. 11 established the special guideline figure to be used for first stabilized tenancies

commencing between July 1, 1979 and June 30, 1980.  The order reads, in pertinent part, as follows:

Special Guideline to Update Special Guideline 6b

In order to aid the Conciliation and Appeals Board in determining fair
market rents for housing accommodations as to applications for
adjustments of the initial legal regulated rent as may be requested by
tenants, the Rent Guidelines Board hereby establishes a special
guideline as mandated by Section 12 of Chapter 576 of the Laws of
1974, as extended by Chapter 203 of the Laws of 1977, amending
Section YY51-6.0.2(b) (1) of the New York City Administrative
Code:  for dwelling units subject to the Rent and Rehabilitation Law
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on June 30, 1979 which subsequently become vacant after June 30,
1979 the 1978-1979 maximum base rent, as it existed or would have
existed plus 20 per cent.

In the case at bar, DHCR determined the first statutory criterion (the Special Guideline) by

taking the 1978 Maximum Base Rent of $333.94 and adjusting it by an additional 20% as permitted

by the Rent Guidelines Board in Special Guideline Order Number 11.  This resulted in a figure of

$400.73 under the first statutory criterion.  The owner raises no objection to these calculations under

the first statutory criterion.

With regard to the second statutory criterion, the comparability test, since the owner chose

not to submit any comparable rents or other rent history data required for consideration of updated

comparables, the Fair Market Rent was determined solely on the basis of the Special Fair Market

Rent Guideline.

The record in the case at bar establishes that the agency provided the owner with several

opportunities to submit rent data necessary for application of the comparability criterion, but that the

owner did not produce the requested documentation.  Requests were made in 1980, but the data

submitted at that time was insufficient to constitute adequate comparability data.  Thus, the 1980

CAB order was based solely on the Special Guideline.  After the remand of the 1980 CAB order,

which remand was for the express purpose of affording the owner the opportunity to submit updated

comparability data, requests were again made in 1982, 1984 and 1990; but the owner again failed

to submit any data.  In light of these repeated failures, the agency properly determined the Fair

Market Rent Appeal solely on the basis of the Special Guideline.  

The courts have repeatedly upheld this procedure.  In Ullman Estates v. New York City

Conciliation and Appeals Board, 62 N.Y.2d 834, 476 N.Y.S.2d 834 (1984), aff'g, 97 A.D.2d 296,

469 N.Y.S.2d 366 (1st Dept. 1983), the Court of Appeals affirmed the decision of the Appellate

Division for the reasons stated by the Appellate Division.  The Court stated in relevant part:

. . . Under the Board's rules the owner (landlord) is required to submit
rent rolls or leases to establish the June 30, 1974 rents for the lines of
apartments in the subject building or other buildings submitted by the
landlord to be used as comparables.  The Board's requirement that the
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landlord submit the necessary data for comparable apartments has
been approved as rationally based (Mtr. of A.J. Clarke Management
Corp. v. CAB, 58 N.Y.2d 1108, 462 N.Y.S.2d 848, 449 N.E.2d 742,
affg. 91 A.D.2d 517, 456 N.Y.S.2d 391; Mtr. of Century Operating
Corp. v. Prince, 75 A.D.2d 536, 426 N.Y.S.2d 784).  As these cases
hold, the burden is on the landlord to furnish the data covering
comparables (Mtr. of Axelrod Management Co. v. CAB, 95 A.D.2d
691, 464 N.Y.S.2d 1).  Where the owner fails to provide the neces-
sary documentation for June 30, 1974 comparable rents, the Board is
authorized to utilize the Special Rent Guidelines Board order without
resort to comparable rents (Mtr. of A.J. Clarke Management Corp. v.
CAB, supra;  Mtr. of Axelrod Management Co. v. CAB, supra;  Mtr
of Century Operating Corp. v. Prince, supra).

See also, A.J. Clarke Management Corp. v. Conciliation and Appeals Board of the City of New

York, 58 N.Y.2d 1108, 462 N.Y.S.2d 848, 449 N.E.2d 742 (1983), aff'g, 91 A.D.2d 517, 456

N.Y.S.2d 391 (1st Dept. 1982); 25 Monroe Place Management Co. v. Conciliation and Appeals

Board Of the City of New York, 97 A.D.2d 12, 468 N.Y.S.2d 612 (1st Dept. 1983); Axelrod

Management Co., Inc. v. Conciliation and Appeals Board of the City of New York, 95 A.D.2d 691,

464 N.Y.S.2d 1 (1st Dept. 1983). 

More recently, in David C. Gold & Co. Real Estates Inc. v. Mirabal, Sup. Ct., Kings Co.

Clerk's Index No. 16253/87, Williams, J.B., J., the court upheld a determination of a Fair Market

Rent Appeal based solely on the appropriate Special Fair Market Rent Guideline Order stating:

The procedures for determining fair market rent appeal, including the
requirement that owners supply documentation for apartments they
wish to be used as comparable, has been fully approved by this Court
as well as the Court of Appeals. (See Clarke v. Conciliation and
Appeals Board, 58 N.Y.2d 1108).

Before the agency applies the comparability criterion based on the rent for other apartments,

in cases filed before April 1, 1984, such as the case at bar, the owner must either provide initial

stabilized rents for comparable apartments, which rents were established within one year either prior

or subsequent to the first stabilized occupancy of the subject apartment and which have been

properly substantiated, or provide the complete rental history back to the base date of all stabilized

apartments in the subject line and lines of other proposed comparables.  The documentation

requirements have been repeatedly approved by the courts.  Thus in Ullman Estates v. New York
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State City Conciliation and Appeals Board, 97 A.D.2d 296, 469 N.Y.S.2d 366 (1st Dept. 1983),

affd., for the reasons stated by the Court below, 62 N.Y.2d 834, 476 N.Y.S.2d 834 (1984), the Court

upheld the Board's refusal to utilize a real estate broker's listing of rents for five allegedly

comparable apartments noting that:

The submission contained no additional information.  Lacking was an
entire line of apartments with historical data back to 1974.  CAB's
rejection of such a bare broker's listing is insufficient in the absence
of historical data and adequate description of the units involved has
been sustained (Grenvil Realty Corp. v. CAB, 88 A.D.2d 1110, 451
N.Y.S.2d 330; Matter of Century Operating Corp. v. Prince, supra). 
Contrary to the owner's argument, the burden is not upon the Board
to investigate the apartment's listed on the broker's list, nor to do its
own investigation for comparables.  The burden    was on the owner. 
(Mtr. of A.J. Clarke Management Corp. v. CAB, supra).

Similarly in Triangle Associates v. New York City Conciliation and Appeals Board, N.Y.L.J.,

October 13, 1983, p. 12, col. 5 (Sup. Ct., Queens Co., Hyman, J.), the Court held:

. . . Where, as here, an owner fails to submit the documentation
requested by the Board concerning pertinent rental data, the Board
does not act arbitrarily in determining the fair market rents solely on
the basis of the special rent guidelines.  (A.J. Clarke Management
Corp. v. Conciliation and Appeals Board of the City of New York,
supra; Century Operating Corp. v. Prince, 75 A.D.2d 536.)  Respon-
dent's refusal to consider the purported documentation submitted by
petitioner was neither arbitrary nor irrational.  The 1980 rents by
themselves were not viable comparables because it is impossible to
ascertain, without the rental histories of the apartments, if the 1980
rents were reached in accord with applicable provisions of the Rent
Stabilization Law and the Code of the Rent Stabilization Association
of New York City, Inc.

And in Thirty Seventh Street Realty Venture v. New York City Conciliation and Appeals

Board, N.Y.L.J., July 22, 1983, p. 7, col. 1 (Sup. Ct., N.Y. Co., Ascione, J), the Court upheld the

Board's documentation requirements for consideration of comparability data, stating:

Petitioner was offered an opportunity to submit documentation as to
all rentals in the building but submitted only unsubstantiated alleged
rents for thirteen apartments.  Respondent advised petitioner that it
would determine the Fair Market Rent on the basis of the record
without the use of post-June 30, 1974 comparable rents if it did not
receive the requested data from petitioner.  Petitioner takes the
position that it was unduly burdensome for respondent to require that
it submit the entire rental history of every  rent stabilized apartment
in the building.
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The Fair Market Rent was determined on October 6, 1982 by an order
which did not take comparability into consideration due to petitioner's
failure to submit the required comparability documentation.

. . . In view of petitioner's failure to provide necessary data respondent
did not act arbitrarily in determining the Fair Market Rent Solely on
the basis of the special rent guidelines.  The method used by respon-
dent to determine the Fair Market Rent is in full accord with the law
and has a rational basis (Century Operation Corp. v. CAB, 75 A.D.2d
536).

In the case at bar, the agency expressly advised the owner of the specific documentation

required for application of the comparability criterion (Return: A-2, A-7, A-14, A-17, B-8), yet the

owner did not supply such data.  Accordingly, the agency properly set the rent based solely on the

applicable Special Guidelines Board Order.

In challenging DHCR's determination and the decision of the court below, appellant sets forth

a confusing and disingenuous interpretation of the Rent Stabilization Law which ignores the essential

differences between Fair Market Rent Appeals and rent overcharge proceedings, and which, if

followed, would gut the statutory mandate concerning Fair Market Appeals.  

Appellant's interpretation and argument is based on the false assumption that DHCR requires

the production of more than four years of rent history.  The argument also ignores the fact that the

Special Guideline is an integral element in determining the fair market rent, an element which is

applied whether or not a landlord chooses to supply comparable rents.  Contrary to appellant's

assertions, in FMRAs, DHCR does not require the production of any rent history.  A landlord has

the option to produce comparables.  If a landlord either cannot or chooses not to submit comparables,

the statutory alternative, as upheld by the Court of Appeals in Ullman, supra, is to determine the fair

market rent by the application of the Special Guideline, as was done in this case.  Under appellant's

interpretation, DHCR would be precluded from applying the Special Guideline, in contravention of

the law.  

Appellant's interpretation is based upon a crabbed reading of this Court's decision in JRD

Management Corp. v. Eimicke, 148 A.D.2d 610, 539 N.Y.S.2d 667 (2nd Dept., 1989), and the

misleading argument that, in accordance with JRD and Section 26-516(g) of the Rent Stabilization
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Law, it should not have been required to produce any rent records prior to April 1, 1980.  The JRD

decision is the primary basis for the appellant's erroneous claim that DHCR was prohibited from

requesting comparability data for the period prior to April 1, 1980, which is the date four years prior

to the effective date of the Omnibus Housing Act.1  Appellant makes the disingenuous argument that

DHCR, "by referring to this matter as a Fair

 Market Rent Appeal (FMRA) and not a rent overcharge complaint", is attempting to circumvent or

evade the ruling in JRD Management.  There are a number of reasons why appellant's argument is

no more than a grasp at straws.

At the outset, as pointed out by the court below, even if one were to accept appellant's

irrational arguments, which assert that DHCR could not require comparables prior to April 1, 1980,

in the case at bar DHCR would have accepted comparables during a period approved by the

appellant - April 1, 1980 to November 30, 1980 - without requiring a prior rent history.  In both 1984

and 1990, the owner was advised that one of the options in submitting comparable rents consisted

of "first stabilized rents in the period of one year before and one year after the first stabilized rental

of the subject apartment", which comparables would be utilized without updating, i.e., without a

prior rent history.  (Return: A-17, B-8)  For the apartment in question, these comparables would have

occurred at anytime during the period of December 1, 1978 through November 30, 1980. 

Nevertheless, the appellant failed to submit any.  Thus, appellant failed to submit comparables

during a period which it concedes would be acceptable under the JRD Management ruling.  Even

under appellant's erroneous argument, DHCR properly adjusted the initial legal regulated rent by sole

use of the Special Guideline.

Second, appellant argues that having an option of not submitting comparables is "unrealistic"

because "that option resulted in a $20,000.00 rent refund owed to the tenant."  Not only is this claim

false, since, upon information and belief, the tenant has been paying the lowered rent since the 1980

     1  Under appellant's interpretation, DHCR could not even consider comparable rents from the time
that the tenant filed his FMRA, i.e., January 29, 1980.  This is absurd.
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CAB order was issued and is thus due no refund from the landlord; appellant provides no rationale

for why the option is "unrealistic" other than the assertion that it involves a purported cost.  This is

no rationale.  The rent was properly adjusted by using the Special Guideline; and the "cost" of

refunding the unfair portion of the rent, if it were due, is certainly not "unrealistic".  

Third, appellant misleadingly lumps together the limits on acceptable comparable rents used

in pre-April 1, 1984 FMRAs such as in this case, and the limits used in post-April 1, 1984 FMRAs

as set forth in the current Rent Stabilization Code promulgated on May 1, 1987.  Appellant also

misrepresents the kind of rent history requested by DHCR in FMRAs.  Section 2521.1(d)(1) of the

current Code specifically provides that the determination of FRMAs filed prior to April 1, 1984 are

to be determined on the basis of the former Code.  

Under the former Code, first stabilized rents for comparable apartments are accepted for the

period of one year before and one year after the first stabilized rental of the subject apartment.  Since

a landlord of an apartment first coming under rent stabilization is required to serve notice of the right

to a FMRA on the new tenant within 30 days of the commencement of the tenancy, and a FMRA

must be filed within 90 days after service of the notice, this option clearly does not contravene the

four year limit of Section 26-516(g) of the Rent Stabilization Law.  As an alternative, rents from after

July 1, 1974 will be considered if the rental history of all apartments in the subject line are provided

from the base date of June 30, 1974, or the date of the first rent stabilized tenant, whichever is later. 

While this alternative does involve more than four years of rent history, it concerns only FMRAs

filed prior to April 1, 1984, and is one of the options available to a landlord.  It is not a requirement. 

Thus, appellant's claim that DHCR's current policy could "force" an owner to provide "nearly

twenty (20) years" of rent history "whenever a complaint is filed by a tenant" is patently false.  The

option of providing rental history back to 1974 does not even apply to complaints filed after April

1, 1984; and, in any case, DHCR does not force an owner to provide any rent history in FMRAs.

For FMRAs filed on or after April 1, 1984, the Code, 9 NYCRR 2522.3(e) and (f), provides

that first stabilized rents for comparable apartments are accepted for the period of four years before
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and one year after the commencement date of the initial rent stabilized lease for the subject housing

accommodation.  No updating of other rents is required.  This standard allows for a greater span of

time than under the old standard from which to supply comparable rents and thus gives landlords

more flexibility.  Once again, it is the landlord's choice whether or not to provide comparable rents

from any time during the permitted period.  Not only is this standard not in issue in the case at bar;

appellant has not shown that its application contravenes Section 26-516(g).

 Fourth, appellant's argument concerning the applicability of the ruling in JRD Management

is not only misleading; it ignores the court approved method of processing Fair Market Rent Appeals

where a landlord has failed to submit comparability data, i.e., the application of the special guideline. 

The ruling in JRD Management concerned a rent overcharge proceeding in which the owner had

failed to provide a complete rental history for the apartment back to the base rent date.  The issue in

a rent overcharge proceeding is whether there have been unlawful rent increases in a rent stabilized

apartment.  In rent overcharge proceedings commenced prior to the effective date of the Omnibus

Housing Act, April 1, 1984, the rent agency required the submission of a rent history going back to

June 30, 1974, or to the date the apartment first became rent stabilized, whichever was later.  This

rent history was the basis for determining whether or not there was a rent overcharge.  In cases where

the owner failed to provide the full rent history, an alternative method was devised for establishing

the lawful rent which sets the rent at the lowest of three figures.

The Omnibus Housing Act modified rent overcharge proceedings by limiting the period in

which an overcharge can be found to four years prior to the date on which an overcharge complaint

is filed.  Section 26-516(a)(2).  It also established a system of rent registration which requires owners

to annually register rent stabilized rents with DHCR.  Section 26-517.  Parallel to this change, the

Act provided that an owner is not required to maintain more than four years of rent history for an

apartment, if the rent has been "duly registered".  Section 26-516(g).
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DHCR maintains that these provisions do not apply to rent overcharge proceedings filed prior

to April 1, 1984, the effective date of the Omnibus Housing Act.  However, this Court ruled

otherwise in JRD Management.2  

Although DHCR is constrained to follow the ruling in JRD Management in the Second

Department, that ruling applies only to rent overcharge proceedings.  

There is good reason not to extend the JRD Management ruling to Fair Market Rent Appeals,

as those proceedings are substantively and conceptually different than rent overcharge proceedings. 

In a Fair Market Rent Appeal, a tenant is seeking an adjustment of the initial rent stabilized rent

which was negotiated between the tenant and landlord upon the apartment being decontrolled.  In

a rent overcharge proceeding, a tenant is complaining that rent increases in an apartment already

subject to rent stabilization have been unlawful.3  In a Fair Market Rent Appeal the determination

is based on an averaging of comparable rent data and the Special Guideline promulgated by the Rent

Guidelines Board.  If there are no comparables, the initial rent is determined solely by the Special

Guideline.  In contrast to pre-April 1, 1984 rent overcharge proceedings, in which the owner was

required to produce a full rent history, the owner (and tenant) in Fair Market Rent Appeals has the

option of submitting comparability data or having the rent determined solely on the basis of the

Special Guideline.  There is no stigma or penalty associated with an owner's failure to submit

comparables.  In rent overcharge proceedings, the owner is required to submit rent histories even

though they may show that a lower rent should have been charged.  In contrast, in Fair Market Rent

Appeals, the owner is free to choose not to submit comparables if they will result in a lower rent, and

     2  The First Department has ruled to the contrary in Lavanant v. State Division of Housing and
Community Renewal, 148 A.D.2d 185, 544 N.Y.S.2d 331 (1st Dept., 1989).

     3  Appellant makes the disingenuous argument that DHCR considers FMRAs and rent overcharge
proceedings to be interchangeable and freely convertible.  This is false.  DHCR has indeed converted
FMRAs into rent overcharge proceedings, and vice versa; but this occurs not "freely", as asserted
by appellant, but only when a tenant has filed incorrectly, requesting a FMRA when he or she is not
seeking to adjust the first rent but actually seeking an overcharge determination, or conversely.  See,
e.g., Jemrock Realty v. NYS DHCR, __A.D.2d__, 564 NYS2d 87 (1st Dept. 1990).
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may do so with complete impunity.  Since an owner has the option whether or not to submit

comparability data, even were the four year limit on the requirement of maintaining records

applicable to Fair Market Rent Appeals, it would not preclude the use of the Special Guideline when

there is no comparability data within the four year limit.  If comparability data is not submitted, as

in the case at bar, it is proper for DHCR to determine the initial legal regulated rent on the sole basis

of the Special Guideline.  Appellant's reliance on the JRD Management case is misplaced.

It should be noted that, in rent overcharge proceedings, the four year limit on maintaining rent

records parallels the four year statute of limitations on how far back a rent overcharge can be found. 

In Fair Market Rent Appeals, there is no such statute of limitations.  Contrary to the allegation made

by appellant in the court below, there is nothing in the statute which limits the time period for

determining comparable rents.  The only time limits concern when a tenant is entitled to file a Fair

Market Rent Appeal, not the time for which comparables must be provided.  A tenant must file a Fair

Market Rent Appeal within 90 days of having been given proper notice by the owner of the right to

so file.  Section 26-513b(1).  Alternatively, if the owner has properly filed the initial rent registration

for a decontrolled apartment, a tenant must file his or her Fair Market Rent Appeal within 90 days

of the initial registration.  Section 26-513(e).  This latter provision, contrary to appellant's argument,

has nothing to do with limitations on how far back comparability data can go, but only with the time

period in which a tenant must file his or her Fair Market Rent Appeal.

The Commissioner's determination properly affirmed the finding of the 1980 order which was

based on the Special Guideline.  Upon information and belief, the tenant has been paying rent since

1980 as adjusted by the 1980 CAB order with subsequent guideline increases based on lease

renewals.  There is no reason to now change the status quo.

Under well settled principles of law, the Court's function herein is completed upon finding

that a rational basis supports the agency's determination.  Thus the Court cannot substitute its

judgment for that of the Commissioner.  Matter of Fresh Meadows Associates v. New York City

Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976),
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aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007

(1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974); Colton

v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  It is well established that an agency's

application and construction of statutes and regulations entrusted to its administration is entitled to

judicial approval where, as here, they have a rational basis.  Salvati v. Eimicke, 72 N.Y.2d 784, 537

N.Y.S.2d 16, 18 (1988); Cale Development, Inc. v. Conciliation and Appeals Board, 94 A.D.2d 229,

463 N.Y.S.2d 814 (1st Dept. 1983), aff'd, 61 N.Y.2d 976, 475 N.Y.S.2d 278 (1984); Minton v.

Domb, 63 A.D.2d 36, 406 N.Y.S.2d 772 (1st Dept. 1978); Plaza Management Co. v. City Rent

Agency, 48 A.D.2d 129, 368 N.Y.S.2d 178 (1st Dept. 1975), aff'd, 37 N.Y.2d 837, 378 N.Y.S.2d 33

(1975).  The record in the case at bar clearly provides a rational basis for the Commissioner's order

affirming the determination of the tenant's Fair Market Rent Appeal based solely on the basis of the

Special Guidelines Board Order.  Thus, the Commissioner's order is entitled to judicial affirmance.

CONCLUSION

For the foregoing reasons the order and decision of the court below should be affirmed, with

costs.

Dated:  Bronx, New York
             September 10, 1992

     Respectfully submitted,

     BARBARA FAIR
     Attorney for Respondent-Respondent
     State Division of Housing and
     Community Renewal
     One Fordham Plaza, 4th floor
     Bronx, New York 10458
     (212) 519-5769

Richard Hartzman
    of Counsel

20


	PRELIMINARY STATEMENT
	COUNTER-STATEMENT OF THE QUESTIONS PRESENTED
	STATEMENT OF THE NATURE OF THE CASE
	STATEMENT OF THE FACTS
	ARGUMENT
	DHCR'S DETERMINATION ADJUSTING THE INITIAL LEGAL REGULATED RENT FOR THE SUBJECT APARTMENT BASED SOLELY UPON THE APPLICABLE SPECIAL RENT GUIDELINE ORDER AFTER THE OWNER FAILED TO SUBMIT RENTAL DATA FOR COMPARABLE APARTMENTS IS SUPPORTED BY A RATIONAL BASIS AND IS IN FULL ACCORD WITH PROCE DURES ESTABLISHED UNDER THE STATUTE AND AF FIRMED IN REPEATED COURT RULING

	CONCLUSION

