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PRELIMINARY STATEMENT

This is an appeal from an order and judgment of the Supreme Court, New York County

(Tompkins, J.), entered in the office of the Clerk of the County of New York on November 1, 1989,

which affirmed an administrative determination by the New York State Division of Housing and

Community Renewal (hereinafter "Division" or "DHCR"), which determined the lawful stabilized

rent for the subject housing accommodation and the amount of rent overcharges, including treble

damages.

COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Was DHCR divested of jurisdiction to process a tenant's rent overcharge complaint

because of a settlement (Assurance of Discontinuance) requiring the owner to recalculate rents and

refund overcharges, which was entered into between the owner and the New York Attorney General;

where neither DHCR, its predecessor the Conciliation and Appeals Board, nor the tenant was a party

to that settlement; where DHCR has independent jurisdiction to determine rent overcharge

complaints; where there was clearly an overcharge not reflected in the owner's self-serving

calculations allegedly done in response to the Assurance of Discontinuance; and where DHCR

followed prior precedent in exercising its jurisdiction to process the tenant's complaint?

The Court below properly answered in the negative.

2.  Was there a rational basis for the imposition of treble damages?

The Court below properly answered in the affirmative.
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COUNTER-STATEMENT OF THE CASE

The Rent Stabilization Law and Code established a system of rent regulation limiting the

rents which may be charged to tenants of apartments subject to the law.

Prior to the implementation of centralized rent registration in 1984, the system was self-

regulatory in the sense that owners alone were responsible for calculating the rents and for

maintaining the required rental histories which form the basis for establishing the lawful stabilized

rents.  However, as many owners failed to comply with their obligations to maintain and produce

rental histories upon demand, the agency was forced to develop an alternative procedure to establish

the lawful rent.  This procedure, applied in this case, is used when the owner has failed to produce

complete rental history documentation.  The agency sets the rent at the lowest of three levels:  (1)

the lowest rent in the same line; (2) the tenant's initial rent minus the appropriate guideline

adjustments; or (3) the last rent of the prior tenant.  This procedure has been upheld by the courts on

numerous occasions.  See, e.g., Lavanant v. State Division of Housing and Community Renewal, 148

A.D.2d 185, 544 N.Y.S.2d 331 (1st Dept. 1989).

In the case at bar, the Division gave the owner ample opportunity to produce the required

rental history.  But the owner did not satisfy the requirement of producing copies of actual rent

records back to the base date for the subject apartment.  The Division accordingly properly

determined the overcharge complaint and established the lawful stabilized rent through the use of

the court-approved alternative procedure.  

The fact that the New York Attorney General entered an Assurance of Discontinuance with

the owner regarding his inquiry into rent overcharges does not preclude the Division from exercising
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its jurisdiction under the Rent Stabilization Law and Code.  DHCR did not depart from prior

precedent in refusing to rely upon the purported rent history allegedly compiled in response to the

Assurance of Discontinuance.  Neither the tenant, nor the Division or its predecessor, the

Conciliation and Appeals Board, were parties to the Assurance and are not bound by it.  Moreover,

the Assurance was neither an adjudication nor otherwise a determination of the amount of

overcharge or lawful stabilized rent for the subject apartment.   Finally, the Assurance itself makes

clear that the tenant retained his other remedies.

In this appeal, the core of appellant's argument hinges on a material misrepresentation of fact. 

The owner, in its brief, falsely states more than once that the Conciliation and Appeals Board

(hereinafter "CAB"), predecessor to DHCR, was a party to the Assurance.  In fact, the only parties

to the Assurance were the then current owner and the Office of the Attorney General.  

Furthermore, contrary to the owner's argument, DHCR, in not relying on the Assurance or

the alleged rent history compiled by the owner in response to the Assurance, did not depart from any

prior precedent.  DHCR processed this proceeding in the same manner as it has in many other cases -

including another case involving the appellant herein - which have all been affirmed in court

proceedings.

Perhaps in an attempt to conceal their false claim, the Assurance of Discontinuance - a central

document in the proceeding - was not included in the Record on Appeal, in violation of this Court's

rules, despite the fact that it is an exhibit to the Article 78 petition and part of the judgment role. 

However, a copy of the Assurance is reproduced in Respondent's Appendix, and is also included in

the administrative Return which will be filed with the Court by DHCR. 

As for treble damages, it is clear even from the incomplete rent history submitted to DHCR
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by the former owner that the tenant was being overcharged.  The appellant had access to that

incomplete rent history, should have known that a rent overcharge complaint had been filed prior to

the date which it took ownership, and thus was in a position to find and correct the rent on its own. 

It did not do so and completely failed to rebut the statutory presumption of willfulness.  Appellant's

attempt to hide behind the self-serving rent history prepared in response to the Assurance of

Discontinuance is disingenuous at best.

This Court has held that treble damages may be imposed when DHCR applies its alternative

default procedure to determine the lawful stabilized rent where an owner fails to provide the

complete rent history.  Lavanant v. State Division of Housing and Community Renewal, 148 A.D.2d

185, 544 N.Y.S.2d 331 (1st Dept. 1989).  This Court has also affirmed treble damage awards in

situations where the alternative default procedure has been applied, where there is a new landlord,

and where the overcharge was initially imposed by the former landlord.  Kama Associates v. DHCR,

Sup. Ct., N.Y. Co., Index No. 1281/87 (Evans, J.), affirmed no opinion, 143 A.D.2d 1975, 533

N.Y.S.2d 356 (1st Dept. 1988); Flagg Associates v. DHCR, Sup. Ct., N.Y. Co., Index No. 22162/86

(Sherman, J.), affirmed no opinion, 143 A.D.2d 1070, 533 N.Y.S.2d 355 (1st Dept. 1988).

The test upon judicial review of a determination rendered by an administrative agency is

whether the determination has a rational basis in the record and is in accord with the applicable law. 

The determination in the instant case fully meets that test, and the petition, being devoid of merit,

should be dismissed with costs.
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COUNTER-STATEMENT OF THE FACTS

This proceeding involves the housing accommodation known as 61 Jane Street, Apartment

4K, New York, New York.  The administrative proceeding herein was commenced on March 26,

1984, when the tenant in the subject apartment filed a rent overcharge complaint with the New York

City Conciliation and Appeals Board ("CAB").  (Return: A-11)

On March 27, 1984, the CAB sent a letter to the owner which warned:

We recently received a complaint from the above-named tenant
relating to a possible rent overcharge....After docketing procedures
are completed, you will be mailed a copy of the tenant's complaint
and you will be afforded a full opportunity to submit answering
papers responding thereto.

In the interim, the Board wishes to bring to your immediate attention
that in connection with this complaint, you will be required to
produce rent records for the subject apartment dating back at least to
June 30, 1974 or the date on which the apartment first became subject
to rent stabilization, if later.  Those records are necessary to process
an overcharge and to determine the apartment's lawful stabilized rent. 
Your failure to produce such rent records will result in the establish-
ment of a stabilized rent in the manner described on the Board's
Notice and Answer Form, excerpts of which are attached for your
information.  

We also enclose a copy of Attorney General Robert Abrams' February
8, 1984 letter to apprise you that discarding such records before or
after April 1, 1984 will be done at your own peril.   (emphasis added)

(Return: A-2)

The Division assumed the responsibilities of the CAB on April 1, 1984, the effective date

of the Omnibus Housing Act (ch. 403, Laws of 1983).  

     1  References to the Return are to the administrative record submitted to the Court by DHCR. 
References to the Record are to the Record on Appeal filed by appellant.
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Subsequently, by letter dated October 17, 1984, the Division requested that the owner answer

the tenant's complaint.  The answer form provided to the owner by the Division contained the

following notice to the owner:

IMPORTANT NOTICE TO OWNER

PLEASE TAKE NOTICE that DHCR demands complete copies of
all leases (including riders) for the subject apartment covering the
entire period from the Base Rent Date to the date on which the tenant
who filed the complaint took occupancy.  In the event that any lease
entered into during this time period is not available, you may submit
rent ledgers or other satisfactory proof of rent collected for the subject
apartment.

*  *  *  *  

Your failure to comply with the aforementioned requirements will
result in a determination by DHCR that your Answer is incomplete
and you will be considered in default.  Upon such default DHCR will
establish the tenant's lawful stabilized rent and will require the owner
to refund to the tenant all such overcharge(s) covering the period prior
to April 1, 1984.  Further, the owner is subject to treble damages,
reasonable costs, attorney's fees, and interest on rent overcharges
collected on or after April 1, 1984.

(Return: A-3 and A-6)

On December 7, 1984, the owner filed an answer providing what it alleged to be the rental

history for the apartment going back to 1976, and submitting various leases for the accommodation

from 1976 forward, a "Review of Rental History" from 1981 on, and the October 1, 1984 rent roll

for the entire building.  The owner noted that it had entered into an Assurance of Discontinuance

with the Attorney General pursuant to which a one penny overcharge had been calculated for the

subject apartment.  (Return: A-6)

On March 26, 1986, the Division sent the owner a "Final Notice of Pending Default" again
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demanding complete copies of all leases from the base date, noting that the owner had failed to

comply with that requirement, indicating the method by which the lawful stabilized rent would be

established, and stating that treble damages would be imposed on post-April 1, 1984 overcharges

for which the owner failed to satisfy the Division that the overcharge was not willful. (Return: A-9)

The tenant responded to the owner's answer by letter dated April 3, 1986, claiming, upon his

review of the owner's answer, that he had been overcharged since the inception of his tenancy on

May 15, 1979, and requesting that treble damages be imposed.  (Return: A-10)

On April 21, 1986, the owner's attorney responded to the final notice of pending default with

an affirmation stating that, despite diligent efforts, no prior information could be found concerning

tenancies from 1974 to 1976 other than that a Mr. Lichtenstein had been a registered voter in 1974

at that address, and arguing that the issue of rent overcharge had already been litigated through the

Attorney General's Assurance of Discontinuance.  (Return: A-11)

Thereafter, on July 2, 1986, the District Rent Administrator issued an order finding that "the

owner has failed to provide a complete rental history for the subject apartment", establishing the

lawful stabilization rent at $374.28 as of June 1, 1984, and directing a refund of overcharges in the

amount of $21,012.54, including interest on the overcharges imposed after April 1, 1984.  (Return:

A-13)

On August 6, 1986, the tenant filed a Petition for Administrative Review ("PAR") arguing

that he should have been awarded treble damages and attorneys fees.  (Return: B-1)

On the same date the owner also filed a PAR arguing once again that the rent overcharge had

been previously adjudicated by the Attorney General and that the tenant's complaint must therefore

be dismissed, that use of the "3-pronged test" to compute the lawful rent was arbitrary because the
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owner made diligent efforts to produce the rent history, and the assessment of interest was arbitrary

and capricious. (Return: B-3)

The tenant answered the owner's PAR arguing that the rent overcharge had not been

previously adjudicated, noting that he was not a party to the proceeding before the Attorney General,

that he should be awarded treble damages and attorneys fees, and that otherwise the determination

should be upheld.  (Return: B-5)

On January 30, 1989, the Deputy Commissioner issued an order denying the owner's PAR

and granting in part the tenant's PAR.  The Commissioner found in pertinent part:

The owner's contention that the instant complaint of rent overcharge
should have been dismissed by the District Rent Administrator
because of the "Assurance of Discontinuance" entered into by Charles
H. Greenthal & Co. and the N.Y.S. Attorney General, Bureau of
Consumer Fraud, is without merit.  It is abundantly clear that the
focus of the matter before the attorney general's office and the
resultant "Assurance and [sic] Discontinuance"  was the misapplica-
tion of a formula used by Greenthal and Company, as rental agent for
approximately 8700 stabilization units in well over 50 buildings for
computing rent increases when apartments became vacant as well its
failure to assure, as rent agent, that the rents charged to tenants would
not exceed the lawful stabilization rent as defined in the Rent
Stabilization Code.  Not only was the subject tenant not a direct party
to said proceeding but the "Assurance of Discontinuance" did not
result in any specific finding and determination as to the lawful
stabilization rent for the subject apartment.  The "adjudication"
referred to by Greenthal and Company in its letter of October 1, 1981
merely consisted of its own "review of rental history" "prepared from
an examination of rent records that were actually available or
reasonably could be reconstructed."  This internal review resulted in
the acknowledgment of a one cent overcharge.

*  *  *  *  

In view of the owner's failure to supply a complete rental history from
the apartment's 1974 base date, it was clearly appropriate for the
Administrator to have applied a long established and judicially

9



recognized default procedure in the establishment of the lawful
stabilization rent for the subject apartment.  In point of fact the owner
herein was party to prior judicial proceedings wherein the courts
rejected the very arguments made herein in upholding the propriety
of this three-pronged default procedure (61 Jane Street Associates v.
New York City Conciliation and Appeals Board, N.Y.L.J. May 23,
1984; aff'd, 108 A.D.2d 636, 486 N.Y.S.2d 694, 65 N.Y.2d 898, 493
N.Y.S.2d 455 and Matter of Charles H. Greenthal & Co. Inc., 484
N.Y.S.2d 445).

As to treble damages the Commissioner found as follows:

In support of its claimed good faith belief that the question of
overcharges had previously been adjudicated, the owner points to its
own review of the rental history for the subject apartment in connec-
tion with the 1981 "Assurance of Discontinuance" and its one penny
adjustment of the rent charged under the tenant's first renewal lease
($596.95 to $596.94).  The owner has completely failed to justify the
vacancy lease rental ($510.21) charged the tenant herein in May 1979,
upon which all future increases were computed.  
The jump from $400.00 per month paid by the prior tenant to $510.21
does not reflect a reasonable relationship to or an attempt to comply
with the then applicable rent guidelines limitations of 13 1/2% for a
two year vacancy lease, including a temporary fuel cost adjustment
(Guidelines Nos. 10 A&B).  Since the renewal lease submitted by the
owner was never executed the owner could not reasonably rely on this
record to increase the rent.  Furthermore, the owner was afforded the
opportunity on at least two occasions dating back to 1981 to properly 
recompute the tenant's rent and attempt an appropriate refund, so as
to mitigate its own liability, but failed to do so.

Accordingly, the Commissioner is of the opinion and finds, under the
facts and circumstances herein, that the rent charged the subject
tenant constituted a willful overcharge and hence the imposition of
treble damages is warranted and should have been imposed, in lieu of
interest, for the period since April 1, 1984.

(Return: B-6)

The landlord then commenced an Article 78 proceeding.  The Court below, in dismissing the

Article 78 petition, found that 
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the agency's determination of a rent overcharge and assessment of
treble damages based upon the failure to supply complete rental
records cannot be held to [sic] either arbitrary or capricious.  A new
owner is in a position to obtain complete rent histories prior to
purchase.

(Record on Appeal, 12-13)

ARGUMENT

POINT I 

THE RENT AGENCY'S DETERMINATION ESTABLISHING THE
LAWFUL STABILIZATION RENT, ON THE BASIS OF JUDI-
CIALLY APPROVED ALTERNATIVE PROCEDURES FOR
SETTING THE RENT UPON AN OWNER'S FAILURE TO
SUPPLY COMPLETE RENT RECORDS, AND DIRECTING THE
LANDLORD TO REFUND MONIES TO THE TENANT HAS A
RATIONAL BASIS, IS NOT PRECLUDED BY THE ATTORNEY
GENERAL'S ASSURANCE OF DISCONTINUANCE, AND IS
THEREFORE FULLY ENTITLED TO JUDICIAL AFFIRMANCE. 
         

 The Rent Stabilization Law and Code provide a system of rent regulation which governs the

rent that owners may charge for rent-stabilized housing accommodations.  The appellant does not

dispute that the Division is empowered to administer this rent regulation system and has jurisdiction

to determine whether an owner is imposing a rent overcharge upon a tenant, to establish the lawful

stabilized rent, to direct the refund of overcharges and excess security deposits, and to award treble

damages.  Nor does the appellant claim that DHCR could not apply its alternative procedure for

establishing the lawful stabilized rent where a landlord fails to provide the complete rent history,

which was approved of by this Court in Lavanant v. State Division of Housing and Community

Renewal, 148 A.D.2d 185, 544 N.Y.S.2d 331 (1st Dept. 1989).
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Rather, appellant argues that the Division failed to adhere to its own precedent which

purportedly precluded DHCR from determining the tenant's rent overcharge complaint because of

an unrelated inquiry into overcharges in the subject premises conducted by the New York Attorney

General--which inquiry resulted in an "Assurance of Discontinuance".  

In cases in which the identical argument was raised, the courts have repeatedly found to the

contrary.  Appellant's argument was rejected in another proceeding brought by it in which the very

same Assurance of Discontinuance (though a different tenant) was involved.  In Jane Street Co. v.

State Division of Housing and Community Renewal, n.o.r., Sup. Ct., N.Y. Co., Index No. 6550/89,

October 6, 1989, Justice David Edwards held:

The AOD [Assurance of Discontinuance] relied upon by petitioner
was dated December 12, 1980, and was executed by the New York
State Attorney General and Charles H. Greenthal & Co., Inc., as
rental agent for a prior owner of the premises.  Under the AOD, the
rental agent agrees to recalculate certain rents, and to refrain from
demanding excess rents.  The tenant was not a party and is not bound
by the AOD.  Further, there is no proof before the court that the AOD
was complied with.  The AOD does not contain any detailed
calculations of the appropriate rent for the tenant's apartment.  It is
conceded that the tenant was notified by the agent that he was not
entitled to a refund.  However, the effect of that notice is limited since
calculations were not provided to the tenant or to DHCR, to support
the rental agent's self-serving finding that no rent refund was due. 
Further, there is no proof of any kind that the Attorney General's
office ever reviewed separately the respondent-tenant's rent.

*  *  *  *  

DHCR's method of calculating the overcharge in question was
appropriate due, inter alia, to petitioner's neglect and refusal to supply
the appropriate rental records.

*  *  *  *  

Accordingly, from all of the facts and circumstances before the court,
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the petitioner's application is denied, and the petition is dismissed.

(A copy of the full unreported decision is being submitted the the Court)

Arguments virtually identical to that raised by the appellant have been found wanting in other

cases.  In Pan Am Equities Inc. v. Division of Housing and Community Renewal, n.o.r., Sup. Ct.,

N.Y. Co., Index No. 2167/88, May 18, 1988 (hereinafter "Pan Am I"), Justice Moskowitz held that:

...the stipulation [assurance of discontinuance] between petitioner and
the Attorney General (to which [the tenants] were not parties) would
not preclude a rent challenge by these tenants.

(Record, 130-33 at 132)

In another proceeding, also named Pan Am Equities Inc. v. Division of Housing and

Community Renewal, n.o.r., Sup. Ct., N.Y. Co., Index No. 5667/88, August 30, 1988 (hereinafter

"Pan Am II"), Justice Greenfield found as follows:

The Attorney General previously commenced a proceeding against
petitioner under Sec. 63(12) of the Executive Law ("persistent
fraud").  In March 1984, the Attorney General and petitioner entered
in a stipulation of discontinuance, under which petitioner agreed to
review and submit to the Attorney General rental histories for
stabilized apartments (including Apartment 3C) and to refund any
rent overcharges.  The stipulation did not determine the lawful
stabilized rent.  Sweedler [the tenant] was not a party to the stipula-
tion which provided that nothing therein was to be construed as
depriving the tenants of the right to pursue remedies before the
DHCR or a court of competent jurisdiction.  In light of the above, the
Deputy Commissioner properly concluded that the stipulation did not
preclude DHCR from determining the lawful stabilized rent or issuing
a rent overcharge award (See also, Pan Am Equities Inc. v. Division
of Housing and Community Renewal, n.o.r., Sup. Ct., N.Y. Co.,
Index No. 2167-88, May 18, 1988, Justice Moskowitz).  Petitioner
cites several DRA orders, issued in prior cases, in which a stipulation
between the Attorney General and the owner was held to require
dismissal of the administrative proceeding (before DHCR or its
predecessor, the CAB).  However, if any of the affected tenants had

13



challenged those decisions, they might well have had viable constitu-
tional challenges based upon denial of due process.

(Record, 136-37)

Justice Israel Rubin likewise found, in a proceeding also named Pan Am Equities Inc. v.

Division of Housing and Community Renewal, n.o.r., Sup. Ct., N.Y. Co., Index No. 8499/88,

September 2, 1988 (hereinafter "Pan Am III"), as follows:

At issue in this proceeding is the preclusive effect to be given to an
assurance of discontinuance (Executive Law, Sec 63, Subd 15)
entered into by petitioner and the Attorney General's Bureau of
Consumer Frauds and Protection on March 13, 1984.  Petitioner
argues that respondent is bound by the assurance insofar as it
provided a stipulated rent for the subject apartment.  Petitioner further
argues that, in any event, respondent is bound to accept as a rent
history (Rent Stabilization Code, Sec 42A) the chart furnished to and
accepted by the Attorney General as adequate documentation of the
rent history for the subject premises.

Resolution of this controversy requires no more than a reading of the
assurance of discontinuance in question.  First, it should be noted that
neither respondent agency nor the tenant of the subject apartment is
a signatory to that agreement.  Moreover, Article VI of the document,
captioned "Remedies", expressly provides that "nothing in this
Assurance of Discontinuance may be construed to deprive any tenant
of pursuing any right such tenant may have in a court of competent
jurisdiction or before the Conciliation and Appeals Board or its
successor agency."  It is clear, therefore, that the stipulated settlement
anticipates precisely the action taken by the tenant, viz. commence-
ment of a rent overcharge proceeding before the Conciliation and
Appeals Board or its successor agency, DHCR.

It is petitioner's position that entertainment of the tenant's rent
overcharge application constitutes a "duplication of process" in a
matter which has been the subject of a "prior adjudication" (Petition,
item 50).  However, it is again clear from a perusal of the settlement
agreement that it was entered into by the Attorney General "in lieu of
commencing a statutory proceeding."  It is merely disingenuous,
therefore, to characterize the settlement as a "prior adjudication" or
the proceeding before DHCR as a "duplication of process" when the
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stipulated settlement does not constitute an adjudication and where it
expressly provides for further proceedings before the agency.

(emphasis added)

(Record, 141-42)

Not only is the Attorney General's inquiry not an adjudication of any rights between the

owner and the tenant, but the "Assurance of Discontinuance" did not even result in any specific

finding and determination as to the lawful stabilized rent.  Indeed, in the case at bar, the owner's

managing agent merely agreed to subsequently undertake a review on its own of the rent history for

some 8700 apartments, including the one in this proceeding, and to adjust the rents and make refunds

accordingly.  See, Articles II and III of the Assurance2 (Respondent's Appendix; Return: B-5, Exhibit

A3).  As the Commissioner noted in the case at bar, the so-called adjudication merely consisted of

the owner's own review of the rent history prepared from an examination of rent records that were

"actually available or reasonably could be reconstructed".  

Indeed, there is nothing in the record of this proceeding to substantiate that even the

incomplete rent history submitted herein was used in the owner's "review" pursuant to the Assurance. 

The contrary appears to be the case.  The only "review of rent history" submitted to the Division is

a computer printout dating from October, 1981, showing a lease terms beginning June 1, 1981 and

June 1, 1984, the latter written in by hand.  The Assurance was executed in December, 1980, and the

blank "review of rent history" form annexed to the Assurance as Exhibit B, bears no resemblance

     2  The Assurance, as previously noted, was not included in the Record on Appeal in violation
of the rules of this Court.

     3  Reference is made to the Return because the Assurance is not in the Record on Appeal
despite the fact that it was included as an exhibit to the Article 78 petition, and despite the
certification by appellant's attorneys to the effect that the complete record is reproduced in the
Record on Appeal.
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to the computer printout submitted to the Division.  But even if this were the history filed with the

attorney general, it omits the fuller but still incomplete lease history dating from 1976 which was

submitted to the Division and which plainly shows a rent overcharge as described by the

Commissioner on page 5 of his final order. (Return: B-6; also annexed to this brief; Record, 267)

Furthermore, neither the tenant nor the Division was a party to the attorney general's inquiry

(nor was the Division's predecessor, the CAB, contrary to the false claim made by the appellant in

its brief).  Thus, the tenant could not be assured of receiving the rights which are accorded to him

under the Rent Stabilization Law and Code, rights which are provided in proceedings before the

Division.  These rights include procedural rights such as the opportunity to be heard and to challenge

a determination through administrative and judicial review, and substantive rights such as treble

damages.  The tenant cannot challenge in court the Assurance of Discontinuance.  Nor does the

Attorney General impose treble damages in his rent overcharge inquiries (in the case at bar the

Division properly did award treble damages, as argued below).  The Assurance does not constitute

an adjudication, and that the Assurance did not determine the lawful stabilized rent.  In any case it

is axiomatic that a party cannot be bound by an agreement or stipulation to which it is not a party. 

Nor can a tenant waive his or her rights under the Rent Stabilization Code.  9 NYCRR 2520.13. 

Plainly, the Assurance did not bar or preclude the tenant from filing a rent overcharge complaint, not

DHCR from processing that complaint.

 Appellant, as did the petitioners in the Pan Am cases, makes reference to a series of DHCR

determinations in support of the erroneous argument that those decisions establish precedent

requiring that the Division dismiss proceedings where an owner has entered an assurance of

discontinuance with the Attorney General.  None of those determinations establish such a precedent. 

16



Appellant's brief cites to a page in the Record (p. 53) where there is reference to the March 18, 1986

PAR determination in Matter of Hampton Management Co., Admin. Rev. Dkt. No. ARL-02625-B,

etc., which had dismissed tenants' overcharge complaints on the basis of an Attorney General's

Assurance of Discontinuance.  However that order was not the final determination in the proceeding. 

A subsequent PAR Order was issued on June 10, 1986, modifying the Order cited by the Appellant

(Record, 147-51).  That subsequent Order was then remitted by the Court in 3333 Henry Hudson

Parkway Tenants Assoc. v. Eimicke, October 3, 1986, Index No. 13927/86, Sup. Ct., Bronx Co.

(Turret, J.), upon application by the Division (Record, 153).  The reason the Division requested the

remit is that the attorney general's office was "seeking to have the Division retain complete

jurisdiction over all of the tenant's requests for relief."  See, Affidavit of Edward Chazin, dated July

9, 1986, Par. 5.  (Record, 158)  Thus, in the very case cited by the appellant during its Article 78

proceeding, the court approved the DHCR's request to remit for the purpose of processing the case

even though the Attorney General's office also had a proceeding before it.

The remaining group of orders referred to by the appellant are determinations of the District

Rent Administrator.  There is no indication that any of the proceedings therein were dismissed on

the ground that the rent history forms were adequate proof of the rents charged.  Furthermore, these

are non-final orders rendered by a District Rent Administrator which have not been scrutinized in

a PAR proceeding.  They are not the final determinations of the Commissioner.  Being subordinate

level determinations, they do not constitute precedent binding on the Commissioner.  They have not

been scrutinized in a PAR proceeding and are not final determinations by the Commissioner.  As

Justice Greenfield stated in Pan Am II:
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However, if any of the affected tenants had challenged those deci-
sions, they might well have had viable constitutional challenges based
upon denial of due process.  

(Record, 137)  

Appellant erroneously argues that the Commissioner's determination is arbitrary and

capricious because it allegedly departed from prior precedent and did so without any explanation. 

This argument is specious, as the Commissioner's determination is clearly consistent with the

precedent set in the determinations rendered in the Pan Am proceedings, as well as the other

proceeding to which the appellant was a party.  

Appellant, cites the PAR order in Matter of Carol Management Corp., Admin. Rev. Dkt. No.

ARL-04454-Q, for the erroneous argument that the Division generally accepts the type of rent history

chart in question as meeting the requirement of providing complete rent records.  Appellant, as did

the appellants in Pan Am II and Pan Am III, similarly cited Carol Management in their other Article

78 challenge dismissed by Justice Edwards, supra.  Carol Management is unique and distinguishable

in a number of respects.  It involved not only one of the first cases in which the Attorney General

conducted an inquiry into rental overcharges; it involved the only case in which the New York City

Conciliation and Appeals Board (or the Division) not only joined with the New York Attorney

General in a court proceeding against the landlord, Carol Management Corp., but entered into a

stipulation before the court which embodied a final consent judgment (Record, 161-76).  

In the case at bar, there was no court proceeding involving either the Division or the Attorney

General.  Nor was the Division (or its predecessor the CAB, contrary to the false assertion by

appellant) a party to the Attorney General's inquiry or the Assurance of Discontinuance entered into

by the owner.  Thus, the Division is not subject to any stipulation in the case at bar, as it was in the
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Carol Management proceeding.  

Furthermore, the Commissioner's order in Carol Management, in referring to the prior

litigation therein, noted that:

... it was stipulated that the special rental history forms submitted by
the owner here would be acceptable proof of rental history in that
proceeding.  See State of New York v. Kaskel, No. 40398/80, slip
opin. (Sup. Ct., N.Y. County) (Final Consent Judgment, Stipulation
and Consent).

Thus, the Commissioner reasonably concluded in that case that the owner should not be penalized

for relying on the stipulation.    

However, the Commissioner in Carol Management noted in an important sentence:

Nevertheless the owner should, in the future, comply with the
requirements of Code Section 42A and submit the leases and rent
ledgers as requested.

The Carol Management determination was thus limited to that unique proceeding in which

the CAB had itself entered into a stipulation which accepted rent history forms, a practice which was

not subsequently followed by the CAB or the Division.  By its own terms it did not apply in general

to proceedings where the Attorney General has conducted an inquiry and concluded an assurance of

discontinuance.  That kind of broad interpretation is just the wishful thinking of the appellant.

The agency did not depart from prior precedent in reaching the determination herein.

In sum, the discussion by Justice Rubin in Pan Am III, is most instructive:

It should be noted that the Attorney General and DHCR possess
concurrent authority in this matter, performing similar but different
roles with respect to the enforcement of legal regulated rents.  The
Attorney General, pursuant to his broad investigative powers (General
Business Law, Sections 353 and 354) may pursue alleged fraudulent
and deceptive practices and maintain an action against a wrongdoer
on behalf of the people of this State (General Business Law, Section
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349).  In seeking redress on behalf of a large number of people, the
Attorney General's priority is not a precise calculation of the rent for
any particular apartment but a resolution which puts an end to the
deception or fraud and achieves the maximum restitution for the
victims.

DHCR, on the other hand, oversees compliance with the Rent
Stabilization Law of 1969 and the Emergency Tenant Protection Act
of 1974.  It is charged with determination of the maximum legal rent
applicable to any given housing accommodation under the law (Rent
Stabilization Law Section 26-516)....

(emphasis added)

(Record, 144)

The Attorney General's inquiry into rent overcharges involving the subject apartment,

conducted pursuant to the powers granted him under the Executive and General Business Laws, did

not preclude the Division's processing of the tenant's overcharges complaint pursuant to the Rent

Stabilization Law.  The Division reasonably and properly determined the administrative proceeding

on the merits.

It is clear that the alternative procedures used by the Division in this case are both reasonable,

and well within the Division's authority under the Rent Stabilization Law and Code, and the cases

decided thereunder.  The owner did not provide  leases or rent ledgers for the apartment back to June

30, 1974, the base date, despite the repeated notices given to it by the Division.  Appellant could only

produce leases back to 1976.  In addition, appellant submitted a computer printout entitled "Review

of Rent History" indicating only 1981 and 1984 leases, unilaterally filled in by its agents and

allegedly the basis for the review submitted to the Attorney General.  This document contains the

same information which an owner is requested to fill out in item "7" of the Division's answer form.

(Return: A-6)  Just as the filling in of item "7" of the answer form does not satisfy the requirement
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of providing complete rent records, so does the submission of the document in question fail to satisfy

the requirement.  Such a document is nothing more than a self-serving statement which may or may

not be reflected in the actual rent history.  

The former Rent Stabilization Code (which applies in this case) required that owners retain

all leases back to the base date.  Only in that way could the rent agency be assured of correctly

determining the actual rent history and the correct rent.  An unsubstantiated document which is filled

out in the course of a rent overcharge proceeding, such as the one in the case at bar, is not proof of

the actual rent history.  It does not meet the requirements of the Rent Stabilization Law.   Thus, in

the case at bar, the owner failed to provide the required rent history back to the base date and was

properly found to be in default.  The Division was correct in applying the alternative procedure.

The same argument raised herein was rejected by Justice Rubin in Pan Am III:

The landlord is required to furnish to DHCR a rent history (Rent
Stabilization Code, Section 42A) consisting of "copies of past lease
or rent records" or have the legal rent established by an alternate
method employed by DHCR and approved by the courts (Matter of
61 Jane St. Assoc. v. New York City Conciliation and Appeals Bd.,
65 NY2d 898 [1985]).  While in a proper case, DHCR may be
required to utilize other evidence of the legal regulated rent (Matter
of VR Equities v New York City Conciliation and Appeals Bd., 118
AD2d 459 [1st Dept 1986]), petitioner has failed to state any excuse
for its failure to provide a rental history to respondent to justify a
resort to alternative proof (Matter of Sun v. Div. of Hous. and
Community Renewal, 137 Misc 2d 434).

(Record, 144-45)  Likewise in the case at bar the landlord has failed to justify its failure to provide

the full rental history.  That it made a search but failed to turn up any relevant information is not an

excuse.  The matter is succinctly summed up by Justice Greenfield in Pan Am II:

In the initial proceedings before the DHCR, petitioner submitted an
essentially self-serving "Review of Rent History"; it did not submit
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either leases or rent ledgers dating back to 1974, which was required
pursuant to the direction of the DHCR.  Thus, the determination of
DHCR reducing the rent pursuant to the formula set forth supra, had
a rational basis and was neither arbitrary nor capricious (Colton v.
Berman, 21 NY 2d 322, 287 NYS2d 647 [1967]).

(Record, 138)

It is well settled that where a question involves the specific application of a broad statutory

term, the construction placed upon the statute and its implementing regulations by the agency

charged with the responsibility for administering its provisions is entitled to great weight.  Mounting

& Finishing Co. v. McGoldrick, 294 N.Y. 104 (1945); White v. Winchester County Club, 315 U.S.

32 (1942).  Indeed, the Administrator's view has been called "determinately persuasive".  United

States v. Hammers, 221 U.S. 220, 228 (1911); Bowles v. Seminole Rock Co., 325 U.S. 410 (1945);

Plaza Management Co. v. City Rent Agency, 48 A.D.2d 129, 368 N.Y.S.2d 178; unan. aff'd, 37

N.Y.2d 837, 378 N.Y.S.2d 33 (1975); McMurray v. New York State Division of Housing and

Community Renewal, ___A.D.2d___, 524 N.Y.S.2d 693 (1st Dept. 1988).  

A fortiori, an agency's interpretation of its own orders and opinions must be given great

weight and considered determinately persuasive.  The Division's view of its own prior orders and

opinions is reasonable and should not be disturbed.  Thus, there is a rational basis in the facts and

the law for the Commissioner's conclusion in the case at bar that the appellant was in default for

having satisfied the requirement of providing complete rent records, and for the application of the

alternative 42A procedure.

Under well settled principles of law the court's function herein is completely accomplished

upon finding that a rational basis supports the agency's determination.  It cannot substitute its own

judgment for that of the Division where the agency's decision is rationally based in the record. 
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Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967); Matter of Fresh Meadows Associates

v. New York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct.,

N.Y. Co., 1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397

N.Y.S.2d 1007 (1977);  Mid-State Management Corp. v. New York City Conciliation and Appeals

Board, 112 A.D.2d 72, 491 N.Y.S.2d 634 (1st Dept. 1985), aff'd, 66 N.Y.2d 1032, 499 N.Y.S.2d

398; Bambeck and Lukey, v. State Division of Housing and Community Renewal, 129 A.D.2d 51,

517 N.Y.S.2d 130 (1st Dept., 1987).  

The Commissioner's determination is rational and is entitled to judicial affirmance.  

POINT II

DHCR'S IMPOSITION OF TREBLE DAMAGES FOR THE RENT
OVERCHARGES MADE SINCE APRIL 1, 1984 HAS A RATIO-
NAL BASIS

Faced with chronic abuses and intransigence by owners of rent stabilized apartments in New

York City in failing to comply with their own self-imposed rules, the State Legislature in 1983

enacted the Omnibus Housing Act (Chapter 403 of the Laws of 1983) which amended the Rent

Stabilization Law (Title YY, N.Y.C. Admin. Code, renumbered as Title 26).  Among other things

the Omnibus Housing Act added a provision requiring the assessment of treble damages on rent

overcharges collected on or after April 1, 1984.  The addition, which appears in Section 14 of

Chapter 403, provides:

Sec. YY51-6.0.5 Enforcement.--a. Subject to the conditions and
limitations of this subdivision, any owner of housing accommoda-
tions who, upon complaint of a tenant, or of the state division of

23



housing and community is found by the state division of housing and
community renewal, after a reasonable opportunity to be heard, to
have collected an overcharge above the rent authorized for a housing
accommodation subject to this law shall be liable to the tenant for a
penalty equal to three times the amount of such overcharge.  If the
owner establishes by a preponderance of the evidence that the
overcharge was not willful, the state division of housing an commu-
nity renewal shall establish the penalty as the amount of the over-
charge plus interest.

The provision took effect on April 1, 1984, and applies to all

overcharges occurring after April 1, 1984.

The statutory provision which makes an owner liable for treble damages imposes upon the

owner the burden of proving by a preponderance of the evidence that the overcharge was not willful. 

In the case at bar the owner was notified in the answer form provided to respond to the tenant's

complaint that it would be found in default if it failed to submit complete rent records and that it was

subject to treble damages for overcharges occurring after April 1, 1984 (Return: A-6).  In response

the appellant failed to submit the required rent history.  However, the Commissioner, having

reviewed the incomplete rent history which was submitted, concluded that the owner completely

failed to justify the jump from the $400.00 paid by the prior tenant to the vacancy lease rental of

$510.21 charged to the current tenant.  The Commissioner found that:

The jump from $400.00 per month paid by the prior tenant to $510.21
does not reflect a reasonable relationship to or an attempt to comply
with the then applicable rent guidelines limitations of 13 1/2% for a
two year vacancy lease, including a temporary fuel cost adjustment
(Guidelines Nos. 10 A&B).  Since the renewal lease submitted by the
owner was never executed the owner could not reasonably rely on this
record to increase the rent.  Furthermore, the owner was afforded the
opportunity on at least two occasions dating back to 1981 to properly
recompute the tenant's rent and attempt an appropriate refund, so as
to mitigate its own liability, but failed to do so.
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Accordingly, the Commissioner is of the opinion and finds, under the
facts and circumstances herein, that the rent charged the subject
tenant constituted a willful overcharge and hence the imposition of
treble damages is warranted and should have been imposed, in lieu of
interest, for the period since April 1, 1984.

(Return: B-6, p.5)

As made clear by the Commissioner, the owner utterly failed to meet its statutory burden to

show by a preponderance of the evidence that the overcharge is not willful.

This Court has held that treble damages may be imposed when DHCR applies its alternative

Section 42A default procedure to determine the lawful stabilized rent where an owner fails to

provide the complete rent history.  Lavanant v. State Division of Housing and Community Renewal,

148 A.D.2d 185, 544 N.Y.S.2d 331 (1st Dept. 1989).  This Court has also affirmed treble damage

awards in situations where the alternative default procedure has been applied, where there is a new

landlord, and where the overcharge was initially imposed by the former landlord.  Kama Associates

v. DHCR, Sup. Ct., N.Y. Co., Index No. 1281/87 (Evans, J.), affirmed no opinion, 143 A.D.2d 1975,

533 N.Y.S.2d 356 (1st Dept. 1988); Flagg Associates v. DHCR, Sup. Ct., N.Y. Co., Index No.

22162/86 (Sherman, J.), affirmed no opinion, 143 A.D.2d 1070, 533 N.Y.S.2d 355 (1st Dept. 1988).

Appellant makes the specious argument that the rebuttable presumption of willfulness has

been made into an irrebutable presumption.  It further claims to have rebutted willfulness by three

allegedly uncontested facts: (1) that the current owner did not purchase the subject premises until

five years after the overcharge occurred; (2) that it made every effort to obtain the full rent history,

including the hiring of a private investigator; and (3) that it had a right to rely in good faith on the

Assurance of Discontinuance.  None of these claims have any merit.

With regard to the Assurance of Discontinuance, appellant's argument hinges upon the false
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representation to this Court that the CAB was a party to the Assurance.  To the contrary, the

Assurance, which appellant did not reproduce in the Record on Appeal in violation of this Court's

rules, was entered into only by the owner and the Attorney General4.  Furthermore, the Assurance

itself explicitly states that the tenant retained his other remedies.  After the tenant filed his

overcharge complaint, there was no basis for the owner to rely upon the Assurance and hide behind

its self-serving rent chart showing a one penny overcharge when the partial rent history showed a

substantial overcharge.

Next, the appellant would ask that this Court rule that a mere change in ownership absolves

the current owner of liability for treble damages.  In this first place, this contention should not even

be considered by the Court as it was raised for the first time during the Article 78 proceeding.  The

administrative record is devoid of any such claim.  It is axiomatic that court may not consider

arguments or evidence not contained in the administrative record, but must determine whether an

agency's determination is rational on the basis of the administrative record before the agency.  As

this Court recently held in Rozmae Realty v. State Division of Housing and Community Renewal,

__ A.D.2d __, 553 N.Y.S.2d 738, 739 (1st Dept. 1990), with regard to an issue raised for the first

time during the court proceedings:

This contention, however, was not raised in the administrative
proceedings before DHCR, and may not be considered for the first
time in the judicial review of those proceedings pursuant to CPLR
Article 78 (Matter of Klaus v. Joy, 85 A.D.2d 603, 444 N.Y.S.2d
691).

See also, Fanelli v. Conciliation and Appeals Board, 58 N.Y.2d 952, 460 N.Y.S.2d 534

     4  The appellant failed to reproduce the Assurance in the Record on Appeal, in violation of
this Court's rules, despite the fact that it is an exhibit to the Article 78 petition and thus part of
the court record.  The Assurance is reproduced in Respondent's Appendix.
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(1983), aff'g, 90 A.D.2d 756, 455 N.Y.S.2d 814 (1st Dept. 1982), rev'g, N.Y.L.J., January 11, 1982,

p. 7, col. 3, (Sup. Ct., N.Y. Co., Blangiardo, J.); Plaza Realty Investors v. CAB, 110 A.D.2d 704, 487

N.Y.S.2d 607 (2nd Dept. 1985); Lynch v. New York City Employees Retirement System, 64 N.Y.2d

1103, 490 N.Y.S.2d 165 (1988); rev'g 103 A.D.2d 695, 478 N.Y.S.2d 620 (1st Dept. 1984); Yonkers

Gardens Co. v. State Division of Housing, 51 N.Y.2d 966, 435 N.Y.S.2d 706 (1980); Coronet

Properties Company v. State of New York Division of Housing and Community Renewal, 134

A.D.2d 967, 520 N.Y.S.2d 692 (1st Dept., November 10, 1987), aff'g, Index No. 9547/86, n.o.r.,

October 21, 1986, Sup. Ct., N.Y. Co. (Hughes, J.).

But even were the Court to consider the claim, it has no merit.  This Court has previously

affirmed treble damage awards in situations where the overcharge was initially imposed by the

former landlord.  Kama Associates v. DHCR, Sup. Ct., N.Y. Co., Index No. 1281/87 (Evans, J.),

affirmed no opinion, 143 A.D.2d 1975, 533 N.Y.S.2d 356 (1st Dept. 1988); Flagg Associates v.

DHCR, Sup. Ct., N.Y. Co., Index No. 22162/86 (Sherman, J.), affirmed no opinion, 143 A.D.2d

1070, 533 N.Y.S.2d 355 (1st Dept. 1988).  

In a community where a change of ownership occurs frequently, a rule such as that suggested

by the appellant would have far-reaching and disastrous consequences.  The statute itself does not

create such an exception.  Rather, it clearly places the burden on the landlord to establish that the

overcharge was not willful. 

Appellant claims to have purchased the subject accommodation after the tenant filed his rent

overcharge complaint.  Under Section 42A of the former Rent Stabilization Code, the landlord was

required to secure and maintain records of rent increases imposed from the time the apartment was

subject to stabilization.  Here, the landlord failed to secure the required documentation from the prior
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owner.  

Furthermore, Appellant's claim to be a new owner has never been substantiated.  In its Article

78 petition, which was verified by a general partner, the appellant alleged only "upon information

and belief" that it "bought the property in August of 1984".  Yet, no evidence was presented to the

court below to substantiate this allegation, even though one would think the appellant would have

a more substantial basis for claiming that it purchased the subject premises than its mere

"information and belief".  The same bare allegation was made in the PAR.  

On this appeal, appellant claims for the first time that it is the holder of the unsold shares of

a cooperative corporation allocated to the subject apartment.  Typically, the holder of unsold shares

of a cooperative apartment is the building's owner prior to cooperative conversion.  Given the bare

allegations made upon information and belief and the typical situation in a cooperative conversion,

it cannot be concluded on the basis of the evidence of record that there is no commonality between

the former and current owners of the subject apartment.

Additionally, it is well settled that a new owner stands in the shoes of a prior owner.  See,

e.g., Coulston v. Singer, 86 Misc. 2d 1001, 383 N.Y.S.2d 74 (A.T., 1st Dept. 1976).  His remedy,

as in any arms length real estate transaction, is to secure the appropriate records and representations

from the prior owner, during the sale and seek redress against the prior owner if the representations

are improper.  Clearly the new owner is in a better 

had a duty to resolve the dispute by compliance with the rent stabilization law, including both an

offer to reduce the rent to the lawful stabilized rent and an offer to refund the tenant the overcharges

that it collected.  Here, despite the fact that even the partial rent history clearly showed an
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overcharge, the landlord never made such an offer.  It cannot hide behind the self-serving and

obviously erroneous chart allegedly prepared in response to the Assurance of Discontinuance.  In the

case at bar, the landlord was notified of the filing of the rent overcharge complaint within days of

its filing and was informed that a complete rent history would have to be submitted to the rent

agency.  

Under these circumstances, the landlord's failure to negotiate in good faith -- both to reduce

the rent to the lawful stabilized rent and to offer a refund -- shows the willfulness of this landlord. 

Given these facts, appellant's continuing to charge and collect a rent clearly above that allowed by

law was willful.  It did not meet its burden under the statute to establish that the overcharge was not

willful.  

DHCR followed its normal procedure in imposing treble damages.  The Commissioner's

determination was soundly based in the law and facts.  As there is a rational basis for the

determination, it is entitled to judicial affirmance.  Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d

647 (1967)
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CONCLUSION

FOR THE FOREGOING REASONS, THE JUDGMENT OF THE COURT BELOW

SHOULD BE AFFIRMED WITH COSTS.

Dated: Bronx, New York
  August 1, 1990

Respectfully submitted,
DENNIS B. HASHER
Attorney for Respondent
New York State Division of Housing and Commu-
nity Renewal
One Fordham Plaza--4th Floor
Bronx, New York 10458
Tel No. (212) 519-5769

                                  
Richard Hartzman
of Counsel

jane.brf/hart18

30


	STATEMENT OF THE CASE

