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COURT OF APPEALS  

STATE OF NEW YORK 
------------------------------

In the Matter of the Application of the
tenants of HYDE PARK GARDENS, including

ELI ABOLAFIA, CAROL SORENSON, ESTHER 
BIEGEL, ROBIN OWENS, SALVATORE ROSA,
NORMAN BERGMAN, BESSIE BRAVERMAN,

Petitioners-Cross-Appellants-Respondents

for a Judgment pursuant to Article 78 of the CPLR

- against -

STATE OF NEW YORK, DIVISION OF HOUSING &
COMMUNITY RENEWAL, OFFICE OF RENT ADMINISTRATION

Respondent-Cross-Appellant-Appellant.

-----------------------------

And Another Proceeding

_________________________________________________
_________________________________________________

REPLY BRIEF FOR APPELLANT STATE DIVISION
_________________________________________________
_________________________________________________

The Respondent-appellant New York State Division of Housing and Community Renewal

(hereinafter "State Division") submits this brief in reply to the brief of respondents Tenants of Hyde

Park Gardens (hereinafter "tenants").

The sole issue in this appeal is whether, in light of the special circumstances of this

proceeding including the owner's costly and bona fide efforts at improving the subject complex, and



the draconian penalty it would be subject to, the State Division properly exercised its discretion in

deciding not to impose a rent reduction where it found that the owner had not provided an adequate

substitute in services.

The tenants' heavy reliance in their brief on a brief of the State Division in Timjack Realty

Company v. New York State Division of Housing and Community Renewal, Index No 13242/87,

Sup. Ct., Queens Co., is misplaced.  Timjack is a case involving an ordinary service reduction

situation in which the landlord failed to properly correct a roof leakage problem and failed to paint

the tenant's apartment.  It is the kind of ordinary failure to maintain services case that is referred to

on page 12 of appellant's main brief herein where the statute plainly mandates a rent reduction.

The same is true with regard to the other case cited by the tenants, Riviera Building Corp.

v. Scruggs-Leftwich, N.Y.L.J., July 19, 1985, Sup. Ct., Bronx Co., Silbowitz, J.  In Riviera Building

Corp. the landlord had eliminated laundry room services which had previously been provided.  In

such typical cases the State Division has, and will continue to argue that the statute mandates a rent

reduction upon a finding that there was a failure to maintain services.

In sharp contrast, the case at bar involves a situation in which the owner was found only to

have not provided an adequate substitute in services rather than to have failed to maintain services. 

In Timjack the landlord refused to make ordinary repairs and pay for a required paint job.  In Riviera

Building Corp., the landlord made no effort to substitute for the eliminated services.  In the case at

bar the owner expended considerable sums of money in an effort to improve the premises including

improvements in connection with the security services in issue.  

Despite the owner's good faith efforts, it would face an unwarranted draconian and brutal rent

reduction were the decision of the Court below to stand.  This is an unexpected and absurd
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consequence which the State Division had the power, and indeed the duty to avoid.  See, Chatlos v.

McGoldrick, 302 N.Y. 380 (1951).  

The tenants state in their brief that no evidence was submitted concerning the expenditure

of money and that the question of the good faith of the landlord never arose in the proceedings.  The

Commissioner's conclusion that a rent reduction was not warranted because of the landlord's good

faith efforts was based, not on the subjective state of the landlord, but on the objective evidence in

the record as to the work done.  The Commissioner summarized the uncontested evidence of the

complex-wide improvments completed by the landlord in his opinion:

1)  Outer building entrance doors, each consisting of a frame
approximately one inch thick and four to six panels each a quarter
inch thick, with two to four small glass panels on top, replaced by
solid core doors each containing nine large panes of glass, permitting
visibility into the vestibule.

2) Apartment entrance doors consisting of a frame one quarter of an
inch thick, replaced by solid core insulated doors reinforced around
the lock.

3) One additional deadbolt lock installed on each apartment entrance
door.

4) Lighting fixtures, with 25 to 40 watt light bulbs on the inside and
outside of vestibules replace by low sodium fixtures, with light bulbs
equivalent to 150 watts fo illumination on the outside of the vesti-
bules and 60 to 75 watts on the inside of the vestibules.

5) Intercom system installed.

6) Mail slots installed on each apartment entrance door.

7) Peepholes installed on apartment doors.

(Record on Appeal, 78-79)

Clearly, the cost of doing this work for over 370 vestibules and 746 apartments would be
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substantial and are a demonstration of the landlord's good faith efforts to make security improve-

ments.  Furthermore, in addition to information in the record, there had been many proceedings

before the State Division and its predecessor, the Conciliation and Appeals Board, of which the

Commissioner properly took notice, making clear the deterioration of the complex and the problems

occurring under the former landlord which went bankrupt, the appointment of John Zaccaro as

trustee, and the subsequent major improvments undertaken by the current owner.  It was the evidence

in this proceeding, as well as the well known history of the complex before the State Division and

Conciliation and Appeals Board which was the ground for the conclusion of good faith reached by

the Commissioner.  There was no need for any special inquiry into good faith.  

The tenants self-servingly characterize the landlord's efforts as a "grandiose" scheme to "raise

rents" and "obtain major capital improvement passalongs".  It should be noted that one of the

purposes of the rent laws is to encourage the improvement of property and that this purpose is

promoted through the grant of rent increases for acceptable improvements.  The Hyde Park Gardens

complex on the whole has been undoubtedly improved and made a better place to live under the

current owner.  It should certainly have the benefit of the rent increases to which it is entitled under

the rent laws and not be unfairly penalized.

The tenants overstate the Division's findings regarding the effect of the owner's installations

on security services.  In fact, the Division's determination was a close and difficult one.  Experts and

others testified on both sides as to quality of the security services.  The evidence was in many cases

conflicting, such as that over the number of burglaries.  While the tenants claimed over fifty

burglaries after the installation, the owner claimed a decrease in burglaries.  See, Record on Appeal,

158.  Based on the whole record, it was the Commissioner's conclusion, that, though the owner had

4



made a bona fide effort at improving security services, it had, on balance, made a mistake and had

not provided an adequate substitute.  Considering the surrounding circumstances, including the good

faith efforts at improving this entire complex and the cost involved in rectifying the mistake,

including not only new locks but movement of the intercom system from inside to outside of the

more than 370 vestibules, it would have been grossly unfair to further impose a rent reduction.  To

require such a rent reduction in light of the circumstances would be to "defeat the general purpose

and manifest policy to be promoted" by the statute.  See, Capone v. Weaver, 6 N.Y.2d 310 (1959).

Finally, tenants misleadingly argue that the rent reduction is large "because the landlord has

refused to restore the outer door locks for a period of almost four years at the present time."  In the

first place, the State Division's order was issued in February, 1986, less than three years ago. 

Secondly, the enforcement of the order was stayed throughout most of the court proceedings

challenging the State Division's determination, from the time of the owner's motion to reargue in the

Supreme Court (Record on Appeal, 11) through this Court's order of October 18, 1988, which denied

the owner's motion for leave to appeal to the Court of Appeals.  The owner cannot be said to have

refused to comply during the period of the stays, as it legitimately sought to overturn the State

Division's order, and was granted a stay against enforecment of the order during the pendency of the

litigation.  Had this not been done, the owner's litigation would have been rendered moot.

But perhaps most importantly, even at the time of the State Division's determination, the rents

would have had to be rolled back from the 1986 level to the late 1983 level, the date of notice of the

tenant's application to the owner.  In addition, the owner would not be entitled to any major capital

improvement increases or any other rent adjustments from that date forward.  Even at the time of the

Commissioner's determination, the rent reduction would have been draconian and brutal.  The severe
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extent of that reduction would be substantially compounded by the period of litigation.

This Court has just stated in In the Matter of Salvati v. Eimicke, __ N.Y.2d ___, December

20, 1988, that: 

DHCR's interpretation of the statutes it administers, if not unreason-
able or irrational, is entitled to deference (Matter of Colt Ind. Inc. v.
New York City Department of Finance, 66 NY2d 466, 471; Matter of
New York Public Interest Research Group v. New York Dept. of
Insurance, 66 NY2d 444, 448; Matter of Howard v. Wyman, 28
NY2d 434, 437-38; Matter of Mounting & Finishing Co. v.
McGoldrick, 294 N& 104, 108).

 The State Division's interpretation and application of the statute in question herein is

reasonable and fully entitled to judicial affirmance.

CONCLUSION

For the foregoing reasons, that part of the order of the court below remanding the proceeding

to the State Division to set a rent reduction should be reversed, and the respondent granted costs.

Dated:  Bronx, New York
 December 23, 1988

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
1 Fordham Plaza - 4th Floor
Bronx, New York 10458
(212) 519-5769

Richard Hartzman
of counsel
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