
SUPREME COURT OF THE STATE OF NEW YORK
COUNTY OF QUEENS:  IAS PART 6
------------------------------------------------------------------------x
In the Matter of

:
HYDE PARK ASSOCIATES,    Index No. 5576/90
and HYDE PARK OWNERS, CORP., :

   (Proceeding No. 1)
Petitioners, :  

                                           
for a Judgment Pursuant to Article 78 :  Assigned to IAS Part 6
of the Civil Practice Law and Rules       (Leviss, J.)

:
- against -

:

RICHARD HIGGINS, et al, :
  

Respondents, :

------------------------------------------------------------------------x
------------------------------------------------------------------------x

In the Matter of the Application of the :
TENANTS OF HYDE PARK GARDENS, et al    Index No. 8150/90

:
Petitioners,    

:
for a Judgment Pursuant to Article 78
of the C.P.L.R. :   (Proceeding No. 2)

- against - :

RICHARD HIGGINS, et al, :

Respondents. :

------------------------------------------------------------------------x

RESPONDENT'S BRIEF
(Proceeding No. 1)

This is an owner's Article 78 proceeding challenging an order issued by the New York State

Division of Housing and Community Renewal ("DHCR") pursuant to an order of the New York



Court of Appeals, reducing rents in the subject premises because of the owner's failure to provide

required services, and ordering a refund of rent payments collected in excess of the reduced rents.

STATEMENT OF THE NATURE OF THE CASE

The Rent Stabilization Law and Code require owners of rent stabilized buildings to maintain

required services, which by definition include protective or security services.  The law and code

further fix sanctions against a landlord who is found not to have provided required services.  These

sanctions include a reduction in rents and the prohibition of any rent increases which might

otherwise be authorized until the services have been restored.  The law provides for a fixed formula

for these sanctions - a formula which is not subject to any discretionary authority by DHCR, the

agency which administers the Rent Stabilization Law.  The purpose of the sanctions is to provide

landlord with an incentive to restore service and to give tenants a measure of compensation for the

period in which those services were not being provided.

After lengthy administrative proceedings, the petitioners in the case at bar were found not

to have provided security services, a finding which has been affirmed upon judicial review. 

Although DHCR initially did not impose the sanctions set forth in the statute, the matter was

remanded by the this Court for the sole purpose of reducing the rents in accordance with the statute. 

Both the Appellate Division, Second Department and the Court of Appeals affirmed the remand

because of the mandatory statutory language.  

The resulting administrative order is now being challenged by petitioners on the ground that

the sanctions are unconstitutionally excessive and violative of the Excessive Fines and Due Process

Clauses of the United States and New York State Constitution.  As this brief will make manifest,

there is no merit to the constitutional challenge.  Not only were the sanctions fixed by the statute not
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excessive, but the landlord could have minimized the refund of payments in excess of the reduced

rents by restoring the services years before it was finally done, or eased the severity of the payback

by setting aside a portion of the rents being collected from the time they were put on notice by this

Court that DHCR was directed to reduce rents.   While DHCR may have been of the opinion that

sanctions should not have been imposed initially, it sees no constitutional infirmity in those

sanctions.

STATEMENT OF THE FACTS

The Court is respectfully referred to the March 9, 1990 order of the Deputy Commissioner

for a detailed summary of the relevant facts in this proceeding.  The Commissioner's order is

annexed to this brief, is contained in the administrative record which has been submitted to the

Court, and is an exhibit to DHCR's Verified Answer.

ARGUMENT

SECTION 26-514 OF THE RENT STABILIZATION
LAW, WHICH MANDATES A SPECIFIC RENT
REDUCTION WHEN THERE IS A FINDING THAT
REQUIRED SERVICES ARE NOT BEING PRO-
VIDED, IS CONSTITUTIONAL

A. BACKGROUND.

The Rent Stabilization Law, Section 26-514 of the New York City Administrative Code,

requires an owner to maintain required services, and provides, upon application of a tenant to the

State Division, for a rent reduction to the level in effect prior to the most recent adjustment.  The
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section provides in pertinent part:

In order to collect a rent adjustment authorized pursuant to the
provisions of subdivision d of section 26-510 of this chapter an owner
must file with the state division of housing and community renewal,
on a form which the commissioner shall prescribe, a written certifica-
tion that he or she is maintaining and will continue to maintain all
services furnished on the date upon which the emergency tenant
protection act of nineteen seventy-four becomes a law or required to
be furnished by any state law or local law, ordinance or regulation
applicable to the premises.  In addition to any other remedy afforded
by law, any tenant may apply to the state division of housing and
community renewal, for a reduction in the rent to the level in effect
prior to its most recent adjustment and for an order requiring services
to be maintained as provided in this section, the commissioner shall
so reduce the rent if it is found that the owner has failed to maintain
such services.  The owner shall also be barred from applying for or
collecting any further rent increases.  The restoration of such services
shall result in the prospective elimination of such sanctions.... 

This section is directed toward achieving an important purpose and manifest policy of the

Rent Stabilization Law--the preservation and maintenance of the housing stock in New York City. 

See, Fernandez v. Tsoumpas Bros. Co, 126 Misc.2d 430, 481 N.Y.S.2d 948 (N.Y. Civ. Ct., N.Y.

Co., 1984).  

Under the statute, the rent agency has exclusive jurisdiction to determine whether an owner

is maintaining services and to determine whether there should be a reduction in rents.  It is well

settled that the question of what constitutes a required service is a factual issue to be determined by

the administrative agency.  See, Fresh Meadows Assoc, v. CAB, 88 Misc.2d 1003, 390 N.Y.S.2d

351, aff'd, 55 A.D.2d 559 (Sup. Ct. N.Y.Co. 1976), 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42

N.Y.2d 925, 397 N.Y.S.2d 1007 (1977).  In addition, the authority of the agency to determine

whether in fact a modification of a required service is proscribed by the Rent Stabilization Law has

been upheld by the New York Court of Appeals in Howard Carol Tenant's Association v. New York
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City Conciliation and Appeals Board, 48 N.Y.2d 768, 423 N.Y.S.2d 911 (1979), aff'g, 64 A.D.2d

546, 406 N.Y.S.2d 845 (1st Dept. 1978). 

The record in the case at bar established that the landlord of the affected housing complex

consisting of 746 garden apartments and covering 28 acres installed new apartment and outer doors,

peepholes and mailslots on the apartment doors, new lighting, and a new intercom system placed

inside the entrance vestibules to replace outside bell and buzzer system.  However, door locks were

not placed on the outer doors, but rather two locks were placed on the inside apartment doors inside

the vestibules whereas previously there had been only one.

Based on the evidence in the record, including extensive hearings in which both the landlord

and the tenants presented expert witnesses, the Commissioner, in an order issued on February 11,

1986, found that the changes did not constitute an adequate substitute for previous security services

in the complex and directed that door locks be placed on the outer entrance doors, among other

things.  This part of the Commissioner's determination was affirmed by this Court and the Appellate

Division, Second Department, Hyde Park Associates v. DHCR, 140 A.D.2d 351, 527 N.Y.S.2d 841

(1988), and leave to appeal was denied by the Court of Appeals, 72 N.Y.2d 809, 534 N.Y.S.2d 666

(1988).

However, the Commissioner found that "under the circumstances involved herein, it appears

to the Commissioner that the owner attempted in good faith to substitute for such reduction in

services, so that a rent adjustment is not warranted at this time."  (emphasis added)  Upon a challenge

to this determination by the affected tenants, the Supreme Court (Lonschein, J.), because of the

mandatory language of Section 26-514 of the RSL, remanded to the Division to "determine the

amount of the rent reduction".  Judge Lonschein held in his memorandum decision:
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Thus, the Commissioner, upon finding that the outer entrance door
locks were a required service, and that the improvements and
renovations, though costly, did not constitute an adequate substitute
service, was required to order a rent reduction.  However, in assessing
the amount of the rent reduction, the Commissioner may take into
account the owner's good faith efforts and the substantial costs of
improving the condition of the subject premises. 

The Court remanded the proceeding to DHCR for the sole purpose of determining the amount of the

rent reduction.  On appeal, the Appellate Division, Second Department, in Tenants of Hyde Park

Gardens v. DHCR, 140 A.D.2d 351, 527 N.Y.S.2d 841 (1988), affirmed, holding:

Finally, the Supreme Court was correct in remitting the matter of a
rent reduction to the DHCR for a computation of the appropriate
amount thereof.  The agency's determination not to order a rent
reduction constituted an exercise of discretion which that agency did
not possess based upon the mandatory nature of the language in the
Rent Stabilization Law (Administrative Code Section 26-514)  When
the agency determines that there has been a diminution of a "required
service", "the commissioner shall so reduce the rent." (Administrative
Code Section 26-514 [emphasis added]).

DHCR appealed the rent reduction issue to the Court of Appeals which also affirmed, finding

that:

....the order insofar as appealed from is affirmed, with costs, and
certified question answered in the affirmative for the reasons stated
in so much of the memorandum at Appellate Division as related to
the issue of rent reduction (140 AD2d 351)....

73 N.Y.2d 998, 541 N.Y.S.2d 345 (1989).

As a result of this litigation, the Commissioner issued the order now under review by this

Court, reducing the rent for the tenants in accordance with the formulas set forth in Section 26-514. 

The Commissioner noted:

Upon a finding of a reduction in services which warrants a reduction
in rent, the statute is unambiguous as to the agency's lack of discre-
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tion in determining the amount of the adjustment.  In light of the
mandatory language of the statute, the Commissioner determines that
any language in the Court's order [i.e., Justice Lonschein's decision]
suggesting that the agency has discretion must be limited to the issue
of a payback schedule, not the amount of rent adjustment.

After a review of the evidence, the Commissioner concluded that there was no basis "to order an

extended payback period or to vary the Division's standard refund directive in any other respect", and

directed the following rent reductions and refunds:

.... the Commissioner directs that the rents of the subject housing
accommodations, which are those occupied by the tenants who joined
in the complaint of a decrease in building-wide services thereby
requesting a rent reduction and which are as set forth on the attached
Appendix A, be reduced to the level in effect prior to the last rent
guideline increase commencing before the effective date of the rent
reduction.  Such rent reduction shall be effective as of February 1,
1984, the first rent payment day after the Division informed the
owner of the tenants' complaint....

*  *  *  *  

Further, the various sections of this housing complex have all been
the subject of various major capital improvement increases granted
over the past several years, in various amounts, but limited in
collection to 6% per year plus 6% per year retroactive.  As noted
above, for the period the owner has been determined to have failed to
maintain services it was also barred from applying for or collecting
other rent increases for MCI's from all tenants in the complex.
Appendix B to this Order lists the various major capital improvement
rent increases affected by this order and opinion.  The owner is
directed to refund to the tenants all amounts collected in excess of the
reduced rent attributable to guidelines or the listed MCI increases
since the effective date of the rent reduction.  Alternatively, the
tenants may credit these monies in full against future rent payments.

The Commissioner directed restoration of the rents on the basis of a finding that the owner

had restored the security services and was in compliance:
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The rents for the subject apartments are therefore restored effective
as of September 1, 1989 after which date the MCI increases are no
longer suspended and guidelines increases appropriate to tenants'
lease terms may be collected.

B.  THE STATUTE AS APPLIED DOES NOT VIOLATE FEDERAL AND STATE
    CONSTITUTIONAL PROHIBITIONS AGAINST EXCESSIVE FINES.

The Eighth Amendment to the United State Constitution provides that:

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishment inflicted.

Similarly, Section 5 of Article 1 of the New York State Constitution provides that:

Excessive bail shall not be required nor excessive fines imposed, nor
shall cruel and unusual punishment be inflicted, nor shall witnesses
be unreasonable detained.

Petitioners erroneously argue that the refunds directed by DHCR are unconstitutionally

"excessive fines" under these constitutional provisions.  The simple answer to petitioners' contention

is that the refunds directed by the Commissioner are not "fines".  They are just refunds to tenants of

monies collected in excess of the rents as adjusted because of the reduction in services.  Nowhere

does the Commissioner "fine" petitioners; nor does Section 26-514 authorize any fines.  Likewise,

the rent rollback and freeze in rent increases mandated by Section 26-514 where a landlord is not

providing services is only an adjustment in rents.  While the rollback and freeze are sanctions, they

are not fines.  Their purpose is to provide a strong incentive for a landlord to resume the services to

which tenants are entitled and to provide a measure of compensation to the tenants who are being

deprived of those services during the period in which they are not being provided.  That a landlord

must refund the excess rent payments for that period does not convert the refund into a fine.
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Significantly, under the principles enunciated in the Supreme Court case relied upon by

petitioners, Browning-Ferris Industries of Vermont, Inc. v. Kelco Disposal, Inc, 492 U.S. ___, 109

S.Ct. ___, 106 L.Ed.2d 219 (1989), it is clear that the Eighth Amendment would not apply to the

sanctions of Section 26-514 even if they were considered to be a fine.  In Browning-Ferris, a case

involving anti-trust violations, the jury found the company liable for $51,146 in compensatory

damages and awarded $6 million in punitive damages.  In holding that the Excessive Fines Clause

does not apply to punitive damage awards, the Supreme Court singled out as a consideration in its

analysis the fact that the government has no share in the recovery.  106 L.Ed.2d at 236.  As the Court

noted in distinguishing another case:

While our opinion in Halper implies that punitive damages awarded
to the Government in a civil action may raise Eighth Amendment
concerns, that case is materially different from this one, because there
the Government was exacting punishment in a civil action, whereas
here the damages were awarded to a private party.  (first emphasis
added)

106 L.Ed.2d at 238, n. 21.  The Court added that:

The fact that punitive damages are imposed through the aegis of
courts and serve to advance governmental interests is insufficient to
support the step petitioners ask us to take [i.e., to find the punitive
damage award unconstitutional]. 

106 L.Ed.2d at 238.  Likewise, in the case at bar, the refund of excess rent payments are to be made

to the tenants not the government.  To paraphrase the Supreme Court, the fact that the rent rollback

and refund was ordered by DHCR in its quasi-adjudicatory capacity pursuant to the order of the

Court of Appeals, and serves governmental interests in protecting tenants, is insufficient to support

the conclusion that the Excessive Fines Clause applies to Section 26-514.  None of the cases cited

by petitioners (virtually none of which even address the Excessive Fines Clause) compel a contrary
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conclusion, whether one is considering the Excessive Fines Clause of either the United States or

New York State Constitutions.  If punitive damages do not fall within the aegis of the Excessive Fine

Clause, a fortiori, the refund of payments made in excess of reduced rents do not fall under that

clause.

It should also be noted that Supreme Court left open two  major questions in Browning-

Ferris:

Because of the result we reach today, we need not answer several
questions that otherwise might be necessarily antecedent to finding
the Eighth Amendment's Excessive Fines Clause applicable to an
award of punitive damages.  We shall not decide whether the Eighth
Amendment's prohibition on excessive fines applies to the several
States through the Fourteenth Amendment, nor shall we decide
whether the Eighth Amendment protects corporations as well as
individuals.

Petitioners, in challenging the constitutionality of Section 26-514, assume the burden of

rebutting the long adhered to presumption in favor of the constitutionality of legislation.  See, Cook

v. City of Binghampton, 48 N.Y.2d 323, 422 N.Y.S.2d 919, 398 N.E.2d 525 (1979); ILFY Co. v.

Temporary State Housing Rent Commission, 10 N.Y.2d 263, 219 N.Y.S.2d 249 (1961), app. dismd.,

369 U.S. 795.  This they have not done.  They have shown no basis for concluding that Section 26-

514 violates the excessive fines clauses of either the United States or New York State Constitutions.

C.  THE RENT ROLLBACK AND FREEZE AND THE REFUND OF EXCESS RENT 
    PAYMENTS DOES NOT VIOLATE DUE PROCESS.

If a challenged statutory provision bears a reasonable relation to its subject, is adopted in the

interests of the community, and is not arbitrary, it does not violate substantive due process.  Treyball

v. Clark, 65 N.Y.2d 589, 493 N.Y.S.2d 1004 (1985); Spring Realty Co. v. New York City Loft
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Board, 127 Misc. 1090, 487 N.Y.S.2d 973, 977 (Sup. Ct., N.Y. Co., 1985), aff'd, 117 A.D.2d 1029,

498 N.Y.S.2d 241, affirmed as modified on other grounds, 69 N.Y.S.2d 657, 511 N.Y.S.2d 830,

appeal dismissed, 482 U.S. 911, 107 S.Ct. 3179, 96 L.Ed.2d 668.  The test of the constitutionality

of a statute is whether the means adopted by the legislature to carry out its purpose was reasonable

under the circumstances, and not whether is was the "wisest" course of action.  Spring Realty Co.,

supra at 977; Nebbia v. New York, 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940.  A court should not

substitute its judgment as to solutions and remedies where the legislation is reasonably related to the

condition which it seeks to cure.  Spring Realty Co., supra at 977; I.L.F.Y. Co. v. City Rent and

Rehabilitation Admin., 11 N.Y.2d 480, 230 N.Y.S.2d 986.

The standard of review of penalty statutes under the Due Process Clause is whether the

penalty is "wholly disproportionate" or "grossly excessive".  This standard is indistinguishable from

the one applied in Article 78 proceedings in which a party alleges that the setting of the amount or

type of penalty is an arbitrary and capricious exercise of discretion by an administrative agency.  See,

CPLR 7803, Pell v. Board of Education, 34 N.Y.2d 222, 356 N.Y.S.2d 833 (1974).  What separates

the case at bar from Pell and its progeny is that DHCR has no discretion in the imposition of

sanctions under Section 26-514.  The statute mandates a specific sanction which does not allow the

exercise of discretion by the agency.  Thus, the only question is whether that non-discretionary

statutory sanction is "wholly disproportionate" or "grossly excessive".  

In the case at bar, as in every DHCR determination in which rents have been reduced because

of a failure to provide required services, the sanction is a reduction in rent to the guidelines level in

effect in the tenant's prior lease and a prohibition against any further rent increases until such time

as the service has been restored.  Petitioners make no claim that a rent reduction to the prior
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guidelines level is excessive; nor that the freeze itself is excessive.  Indeed, such sanction are

indisputedly reasonably related to the statutory goal of compelling a landlord to restore services and

affording tenants a measure of compensation for the period in which those required services were

not being provided.  That the Legislature established a fixed formula for the sanctions rather than

allowing administrative discretion does not defeat the constitutionality of the statute.  By virtue of

the fixed formula, landlords are on clear notice as to the consequences of their failure to comply with

their obligation to provide services.

Rather, petitioners claim without merit that the total amount to be refunded to tenants --

$762,814.67 -- is constitutionally excessive.  In the first place, the amount to be refunded was within

the control of petitioners.  If the service had been restored promptly, the refund would have been

minimal.  That DHCR initially did not impose a rent reduction does not alter the fact that it directed

the restoration of the services.  The Article 78 challenge to the order to restore the services did not

relieve the landlord of its obligation.  It took the risk of waiting and accumulating a larger refund

should the tenants succeed in their seeking a rent reduction, as they in fact ultimately did in this

Court, as affirmed by the Appellate Division and the Court of Appeals.  But, having chosen to take

the risk, the landlord could have set aside a portion of the rents being collected, particularly after the

Supreme Court ruling, in order to minimize the ultimate impact were further appeals unsuccessful,

as indeed they were.  Furthermore, the landlord could have avoided sanctions by seeking a ruling

from the rent agency prior to changing the security services by applying for permission to substitute

services.

Second, an evaluation of the amount of the refund should not focus on the total amount

accumulated as do petitioners, but should be broken down to consider the number of tenants

12



involved and period of time during which the services were not being provided.  Using, but not

necessarily accepting petitioners' figures, it can be seen that the refund, in its proper perspective, is

not at all disproportionate or excessive.  Their analysis indicates that 209 complaining tenants will

receive a total refund of $609,929.73 and that 393 non-complaining tenants will receive a total

refund of $152,884.94, the latter based solely on the freeze of the major capital improvement

increases.  The total average refund per non-complaining tenant comes to $389.02 over the 5 year

and 7 month period of the reduction; that is, $5.81 per month or $69.68 per year; hardly an excessive

amount.  For complaining tenants, the total average refund per tenant comes to $2,918.32, or $43.55

per month and $522.68 per year for the 67 month period.  It can hardly be said that that amount is

disproportionate to the loss of security services.

Third, when DHCR initially declined to impose a rent reduction, the reason was not because

it considered that such a reduction was unconstitutionally excessive, but because it wanted to take

account of the landlord's overall good faith efforts to improve the complex.  Moreover, the

Commissioner indicated by his warning given in the February, 1986 order that a rent reduction was

not warranted "at this time", that a rent reduction might subsequently be imposed if the landlord

failed to restore the lost services.

Finally, in DHCR's case before the Court of Appeals, it argued that the penalty would be

"draconian" (by which it did not mean unconstitutionally disproportionate or excessive), and during

oral argument stated its belief that the refund would likely well exceed $1 million (an amount

substantially above that now claimed by petitioners).  Nevertheless, the Court remanded the matter

to DHCR for the purpose of reducing the rent in accordance with the mandatory language of the

statute.  The Court made it patently clear that it was not troubled by the size of the refund.
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The propriety of the sanctions imposed in the case at bar are fully supported by the cases

decided by the United States Supreme Court under the principles of substantive due process.  In the

case cited by petitioners, St. Louis, Iron Mountain & Southern Railway Co. v. Williams, 251 U.S.

63, 40 S.Ct. 71, 64 L.Ed. 139 (1919), the penalty of $75 plus $25 in attorney's fees, which was

upheld by the Court, was more than a hundred times the railroad overcharge of $0.66.  The Court,

in rejecting a test based on the ratio between the injury and the penalty, stated:

True, the penalty goes to the aggrieved passenger, and not the state,
and is to be enforced by a private, and not a public suit.  But this is
not contrary to due process of law; for, as is said in Missouri P.R. Co.
v. Humes, 115 U.S. 512, 523, 29 L.ed. 463, 466, 26 S. Ct. Rep. 110,
"the power of the state to impose fines and penalties for a violation of
its statutory requirements is coeval with government; and the mode
in which they shall be enforced, whether at the suit of a private party,
or at the suit of the public, and what disposition shall be made of the
amounts collected, are merely matters of legislative discretion."  Nor
does giving the penalty to the aggrieved passenger require that it be
confined or proportioned to his loss or damages; for as it is imposed
as a punishment for the violation of a law, the legislature may adjust
its amount to the public wrong rather than the private injury, just as
if it were going to the state.  See Marvin v. Trout, 199 U.S. 212, 225,
50 L.ed. 157, 26 Sup. Ct. Rep. 31.  (emphasis added)

In Waters-Pierce Oil Co. v. Texas, 212 U.S. 86, 29 S.Ct. 220, 53 L.Ed. 417 (1909), the court

upheld a sanction under state anti-trust law of $1,623,500 in 1909 dollars and the barring of the

corporation from further operation in the state.  The penalties were assessed at the rate of $1500 per

day for a period of almost three years.

In a Second Circuit decision, United States v. City of Yonkers, 856 F.2d 444 (1988), a

penalty for contempt of court starting at $100 a day and doubling each day until the fine would reach

$1 million a day on the fifteenth day, and then $1 million per day thereafter, was upheld against the

City of Yonkers.  Although the Supreme Court reversed a separate contempt finding against the
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members of the Yonkers City Council in the same case, Spallone v. United States, 493 U.S. ___, 107

L.Ed.2d 644 (1990), the Court denied the City's petition for certiorari, 109 S.Ct. 1339, 103 L.Ed.2d

810 (1989).1

In Galanis v. New York City Environmental Control Board, 83 Civ. 0701, 1986 Westlaw 642

(S.D.N.Y., 1986), the Court upheld accumulated fines and penalties of $29,650.00 against food

vendors cited on thirty-three occasions for selling food without a permit on premises adjacent to

Yankee Stadium.  The Court found the ordinance upon which the penalties were based to be

constitutional; and that the penalties were not excessive.  The ordinance provides for a schedule of

escalating civil penalties as the number of violations increases. 

These cases clearly support the constitutionality of Section 26-514 of the Rent Stabilization

Law.  If one food vendor can properly be fined almost $30,000 for thirty-three violations, a landlord

whose actions affected hundreds of tenants over a five year and seven month period can

constitutionally be directed to refund some $750,000 in excess rent payments.  Likewise, if a fine

of $1 million a day against the City of Yonkers is not constitutionally excessive.

The cases cited by petitioners do not compel or require a different conclusion.  In

Southwestern Telegraph & Telephone Co. v. Danaher, 238 U.S. 482, 59 L.Ed. 1419 (1919), the

telephone company was penalized $6300 because it had cut off service to a non-paying customer for

some two months pursuant to a regulation of the company.  In reversing, the Supreme Court focussed

not on the amount of the penalty, but on the fact that the company's regulation was not expressly

     1  It should be noted, with respect to the Eighth Amendment issue, that the Second Circuit
found that the Excessive Fines Clause does not apply to civil contempt sanctions.  At least two
Justices, Marshall and Brennan, in voting not to stay the sanctions against the City of Yonkers,
agreed with the ruling of the Second Circuit.  Spallone v. United States, 487 U.S. 1251, 109 S.Ct.
20, 101 L.Ed.2d 964, 969 (1988).
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prohibited by statute, that it had been in effect for many years without the state legislature declaring

it unreasonable, that it was a reasonable measure to protect its revenues, and that it had been

impartially enforced.  Nothing like those circumstances is present in the case at bar.  

In Colon v. Lisk, 153 N.Y. 188 (1897) the Court found unconstitutional a statute which

provided for the summary seizure of boats under specified circumstances, and for its forfeiture and

sale.  There is no comparability between the rent reduction mandated by the Rent Stabilization Law

and the confiscation of property which would be effected by the statute in question in Colon.

In People ex re. Lemon v. Elmore, 230 App.Div. 543, 245 N.Y.S. 95 (2nd Dept. 1930), a

statute provided for a "penalty tax" of $300 in cases where a permanent injunction issued against a

person maintaining a nuisance.  The Court found the injunctive relief to be sufficient to abate the

nuisance and concluded that the $300 "penalty tax" was not actually a tax and was unconstitutional. 

It is not clear what this case stands for other than the specifics of its own circumstances.  It has not

been relied on by the courts subsequently, and plainly does not preclude the State's mandating a rent

reduction where a landlord does not provide services.

Henry v. Wilson, 85 A.D.2d 885, 446 N.Y.S.2d 730 (4th Dept. 1981), involved the dismissal

of a local police chief because of alleged misconduct.  The Court found that the penalty was overly

severe under the circumstances and modified the sanction to a suspension without pay.  In that case

the Village Board had discretion to determine the severity of the sanctions.  In the case at bar the

sanctions are fixed by statute, and as already argued, are not excessive.

Petitioners inappositely cite a number of cases which indicate that an actor's intent, good or

bad faith, or mens rea should be factors in considering the amount of a penalty.  Those cases are not

applicable to this matter as they all involve statutes which allow discretion as to the amount of the
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penalty.  In the case at bar the sanction is fixed and not subject to discretion.  

In sum, the statutory sanctions herein are not excessive or disproportionate to the wrong; they

are reasonably related to the statutory purpose; and they are constitutional as applied.

CONCLUSION

For the foregoing reasons, the Commissioner's order should be affirmed, Section 26-514 of

the Rent Stabilization Law found to be constitutional and the petition dismissed.

Dated: Bronx, New York
September 19, 1990

Respectfully submitted,
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