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COURT OF APPEALS  

STATE OF NEW YORK 
------------------------------

In the Matter of the Application of the
tenants of HYDE PARK GARDENS, including

ELI ABOLAFIA, CAROL SORENSON, ESTHER 
BIEGEL, ROBIN OWENS, SALVATORE ROSA,
NORMAN BERGMAN, BESSIE BRAVERMAN,

Petitioners-Cross-Appellants-Respondents

for a Judgment pursuant to Article 78 of the CPLR

- against -

STATE OF NEW YORK, DIVISION OF HOUSING &
COMMUNITY RENEWAL, OFFICE OF RENT ADMINISTRATION

Respondent-Cross-Appellant-Appellant.

-----------------------------

And Another Proceeding

_________________________________________________
_________________________________________________

BRIEF FOR APPELLANT STATE DIVISION
_________________________________________________
_________________________________________________

This is an appeal by the New York State Division of Housing and Community Renewal

(hereinafter "State Division") from an order of the Appellate Division, Second Department entered

May 2, 1988.  That order affirmed an order of the Supreme Court (Lonschein, J.) dated April 10,

1987 and entered April 14, 1987, and dismissed a judgment of the Supreme Court (Lonschein, J.)

rendered on November 13, 1986 and entered on November 16, 1986, as the latter was superseded



by April 10, 1987 order, made upon reargument.  (The Supreme Court also issued a decision in the

matter dated September 29, 1986).  The order of the Appellate Division affirmed the lower court's

decision and judgment (1) dismissing the Article 78 petition of the owner, Hyde Park Associates,

the Petitioner-Appellant, which sought to annul a determination of the State Division finding that

the owner had not provided an adequate substitute for required services; and (2) granting the Article

78 petition of the tenants of Hyde Park Gardens, the Petitioners-Cross-Appellants-Respondents,

which sought a remand of the proceeding to the State Division to obtain a rent reduction.

STATEMENT OF THE QUESTION PRESENTED

1. Did the State Division's determination not to order a rent reduction, based on the facts

of this case, constitute a permissible exercise of discretion not precluded by the mandatory nature

of the language of the Rent Stabilization Law, because there were special circumstances under which

a rent reduction would lead to draconian consequences not intended by the State Legislature, and

where there has been a finding that there was a technical diminution in services in that an adequate

substitute was not provided, but not a failure to maintain services?

The court below answered in the negative.

STATEMENT OF THE NATURE OF THE CASE

This case involves a 746 unit complex in Queens which has been significantly improved by

the current owner after having been allowed to seriously deteriorate by the prior owner.  The prior

owner had been repeatedly fined by the former New York City Conciliation and Appeals Board for

failure to restore services and was expelled from Rent Stabilization Association for the continued

failure to maintain services.  In stark contrast, the current owner has spent millions of dollars in

extensive renovations and improvements since it assumed ownership.
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The renovations and improvements at the complex include replacement of all apartment

doors with solid core insulated doors reinforced around the locks, installation of a second deadbolt

lock, peephole, and mailslot on the apartment doors, replacement of the building entrance doors, also

with solid core doors, increased porch and vestibule lighting, and the installation of intercom systems

in the building vestibules which replaced an outside bell and buzzer system.

However, locks on the outer doors were not replaced, the owner claiming that they would

render useless the installation of the intercoms, peepholes and mailslots.  In response, the tenants

filed with the State Division complaints of a diminution in the provision of security services at the

complex because the owner did not replace the outer door locks.

After considering all of the evidence of record, including three full days of administrative

hearings, inspection reports, and many submissions from both the owner and the tenants, the State

Division found as fact that the removal of the outer door locks from the many buildings in the Hyde

Park Gardens complex and their substitution with locks in the inner apartment doors was not an

adequate substitution of required services under the Rent Stabilization Law and Code.  The owner

was directed to restore the outer door locks.  However, the agency held that under the special facts

in this case, including the owner's bona fide and costly efforts at improving the complex, no

reduction in rent was warranted.

The current owner did not seek to ignore or defy his legal obligation to maintain required

services.  Rather, it expended a considerable sum of money in extensive renovations of the subject

property.  As the agency specifically found, the attempted modification of the required service,

though proscribed by law, was but one part of the owner's bona fide effort to improve the premises

after a prolonged period of deterioration under the prior owner.  Were the State Division to be
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required to reduce the rents for the technical diminution in services, the owner would suffer a

reduction in rents of more than fifty percent (50%), would have to refund substantial amounts of

prior rents, and could be driven into bankruptcy.

Surely the State Legislature did not contemplate such a draconian penalty.  The State

Division can properly exercise discretion in those special cases such as the instant one where a

landlord has made a good faith effort to maintain services through the expenditure of major sums

of money, but where there has been a technical diminution in services because an improvement was

found not to constitute an adequate substitute.   

In the case at bar the prior owner ended in bankruptcy while allowing the complex to

deteriorate.  It would indeed be ironic if the current owner were driven into bankruptcy despite its

good faith effort to renovate and improve the complex, just because of a technical diminution in

services--that of not providing outer door locks in the context of an overall attempt to upgrade

services.

The decision of the court below should be reversed insofar as it remanded the proceeding to

the State Division to set a rent reduction.

STATEMENT OF THE FACTS

This proceeding involves the 28 acre, 746 unit garden apartment complex in Queens, known

as Hyde Park Gardens.  The proceeding commenced in November, 1983, when various tenants filed

complaints of a diminution of services alleging, among other things, that the locks on the outer

entrance doors to their buildings had been removed, and mail slots installed on the apartment

entrance doors, resulting in a decrease in security.  

The landlord answered the tenant's complaints stating that the complex had undergone
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substantial renovation, including, among other things, replacement of all apartment doors,

installation of a second deadbolt lock, peephole, and mailslot on the apartment doors, replacement

of the building entrance doors, increased porch and vestibule lighting, and the installation of an

intercom system.  Based on an inspection of the premises, the District Rent Administrator issued

Orders directing the owner to restore the outer door locks.  In response the landlord filed Petitions

for Administrative Review (hereinafter "PARs") challenging the Administrator's determination. 

After extensive proceedings, including three full days of hearings, the Commissioner affirmed the

Administrator's determination finding that the removal of the outer door locks constituted a

proscribed modification of a required service, stating:

Based on the entire record, including the testimony taken over the
course of three days of hearings, the Commissioner finds that the
complex-wide improvements do not constitute an adequate substitute
for removal of the outer building entrance door locks.

The subject garden apartment complex consists of 749 units located
either on the ground floor level or one flight up.  Access to each
apartment is gained by entering an outer entrance door which leads
into a vestibule.

In regard to the owner's statements concerning the improved lighting,
the Commissioner finds that while an outer entrance door containing
glass panes might increase visibility inside the vestibule, as does
improved lighting, the need for such increased visibility to detect
intruders inside the vestibule would be obviated if there was a lock on
the outer building entrance door, thereby requiring an intruder to
remain on the outside the building.  Furthermore, during the night, or
if attempting to conceal himself, an intruder would be more visible on
the outside of the building than on the inside, notwithstanding the
glass in the building entrance doors or the lighting.  

As to the intercom, the owner has testified that the purpose of its
"security package" is to reduce incidents of apartment break-ins. 
However, Professor Laubach testified that a bell and buzzer system
creates a false sense of security by encouraging tenants not to close
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their deadbolt lock; and an intercom may actually facilitate such
break-ins by enabling a would-be intruder to determine whether
anyone is present in an apartment by merely ringing that apartment on
the intercom.

Concerning the alleged improvements to the apartment entrance
doors, it is found that the installation of mailslots, while possibly
facilitating delivery of mail, has, when combined with the removal of
the outer door locks, actually resulted in a decrease in security.  Even
if an intruder does not succeed in breaking into the apartment, he
would still be able to enter the vestibule and either drop something
into the apartment through the mailbox or vandalize the door by
damaging the mailslot.

*  *  *  *  

Additionally, it is found that the addition of deadbolt locks to the
apartment doors is not an adequate substitute for the removal of the
outer building entrance door locks.  While the deadbolt lock may
render the apartment door more difficult to open, this increased
difficulty is obviated by the fact that an intruder, intent on breaking
into an apartment, would be able to work at entering the apartment
while inside the vestibule rather than outside.  This, as discussed
above, would result in a intruder being less visible and less open to
detection.

As to the provision of security patrols, the Commissioner finds
without merit the owner's contention that two guards patrolling 28
acres, in addition to two other garden apartment complexes, would be
able to deter apartment break-ins as efficiently as would locks on the
outer building entrance doors.

The Commissioner further notes that at a time when security is of
paramount importance, the installation of a vestibule intercom is not
an adequate substitute for the removal of a lock on an entrance door
to a building, the first line of defense against an intruder.

(Appendix, pp. 82, 84) 

The Deputy Commissioner's final Order and Opinion (which is reproduced in full in the

Appendix, pp. 75-85) was challenged in Article 78 proceedings by both the tenants and owner of the
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subject apartment complex.  The proceedings were consolidated by the Supreme Court for purposes

of the decision but the tenants' and owner's motions to intervene in each others' proceeding was

denied by the court.  (Appendix, pp. 67, 312, 316)  On the merits, the Supreme Court denied the

owner's petition which sought to annul the Commissioner's Order finding an inadequate substitution

of services, but granted the tenants' petition, ruling that the State Division was required to reduce the

rent where the tenants have requested a rent reduction and it is found that the owner has failed to

maintain services.  The Supreme Court held that "in assessing the amount of the rent reduction, the

Commissioner may take into account the owner's good faith efforts and the substantial costs of

improving the condition of the subject premises", and directed a remand of the proceeding to the

State Division for the sole purpose of determining the amount of rent reduction to the tenants.

(Appendix, p. 68)

The Appellate Division, Second Department affirmed the decision of the Supreme Court,

and, upon motion by the State Division, granted leave to appeal to this Court the determination as

to the rent reduction.  The motion by the owner for leave to appeal the services determination was

denied by both the Appellate Division and this Court.

ARGUMENT

THERE IS A RATIONAL BASIS FOR THE DETERMINATION
THAT A REDUCTION IN RENT WAS NOT WARRANTED IN
THIS CASE.

The Rent Stabilization Law, Section 26-514 of the New York City Administrative Code,

requires an owner to maintain required services, and provides, upon application of a tenant to the
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State Division, for a rent reduction to the level in effect prior to the most recent adjustment.  The

section provides in pertinent part:

In order to collect a rent adjustment authorized pursuant to the
provisions of subdivision d of section 26-510 of this chapter an owner
must file with the state division of housing and community renewal,
on a form which the commissioner shall prescribe, a written certifica-
tion that he or she is maintaining and will continue to maintain all
services furnished on the date upon which the emergency tenant
protection act of nineteen seventy-four becomes a law or required to
be furnished by any state law or local law, ordinance or regulation
applicable to the premises.  In addition to any other remedy afforded
by law, any tenant may apply to the state division of housing and
community renewal, for a reduction in the rent to the level in effect
prior to its most recent adjustment and for an order requiring services
to be maintained as provided in this section, the commissioner shall
so reduce the rent if it is found that the owner has failed to maintain
such services.  The owner shall also be barred from applying for or
collecting any further rent increases.  The restoration of such services
shall result in the prospective elimination of such sanctions.... 

This section is directed toward achieving an important purpose and manifest policy of the

Rent Stabilization Law--the preservation and maintenance of the housing stock in New York City. 

See, Fernandez v. Tsoumpas Bros. Co, 126 Misc.2d 430, 481 N.Y.S.2d 948 (N.Y. Civ. Ct., N.Y.

Co., 1984).  

Under the statute, the rent agency has exclusive jurisdiction to determine whether an owner

is maintaining services and to determine whether there should be a reduction in rents.  It is well

settled that the question of what constitutes a required service is a factual issue to be determined by

the administrative agency.  See, Fresh Meadows Assoc, v. CAB, 88 Misc.2d 1003, 390 N.Y.S.2d

351, aff'd, 55 A.D.2d 559 (Sup. Ct. N.Y.Co. 1976), 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42

N.Y.2d 925, 397 N.Y.S.2d 1007 (1977).  In addition, the authority of the agency to determine

whether in fact a modification of a required service is proscribed by the Rent Stabilization Law has
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been upheld by this Court in Howard Carol Tenant's Association v. New York City Conciliation and

Appeals Board, 48 N.Y.2d 768, 423 N.Y.S.2d 911 (1979). aff'g. 64 A.D.2d 546, 406 N.Y.S.2d 845

(1st Dept. 1978). 

The record in the case at bar established that the landlord of the affected housing complex

consisting of 746 garden apartments and covering 28 acres expended large sums of money to

improve and repair the complex.  The improvements included new apartment and outer doors,

peepholes and mailslots on the apartment doors, new lighting, and a new intercom system placed

inside the entrance vestibules to replace outside bell and buzzer system.  However, door locks were

not placed on the outer doors, but rather two locks were placed on the inside apartment doors inside

the vestibules whereas previously there had been only one.

Based on the evidence in the record, including extensive hearings in which both the landlord

and the tenants presented expert witnesses, the Commissioner found that the changes did not

constitute an adequate substitute for previous security services in the complex and directed that door

locks be placed on the outer entrance doors, among other things.  This part of the Commissioner's

determination was affirmed by the Appellate Division and leave to appeal was denied by this Court.

However, the Commissioner found that "under the circumstances involved herein, it appears

to the Commissioner that the owner attempted in good faith to substitute for such reduction in

services, so that a rent adjustment is not warranted at this time."  (emphasis added)

The State Division's determination in the case at bar that the owner did not provide an

adequate substitute for required security services was affirmed by the Appellate Division, Second

Department.  Leave to appeal that determination was denied by this Court.

This appeal is limited to the question as to whether the State Division has the discretion not
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to impose a building-wide rent reduction in proceedings where it has determined that there was a

technical diminution in services in that an adequate substitute was not provided, but not a failure to

maintain services, and where there are special circumstances in which a rent reduction would not

advance the general purpose and manifest policy of the law but would constitute a draconian penalty

not contemplated by the statute.

The Supreme Court, as affirmed by the Appellate Division, Second Department, ruled that

the State Division was required to reduce the rent where the tenants have requested a rent reduction

and it is found that the owner has failed to maintain services.  The Supreme Court also held that "in

assessing the amount of the rent reduction, the Commissioner may take into account the owner's

good faith efforts and the substantial costs of improving the condition of the subject premises."1  The

proceeding was thus remanded back to the State Division for a determination of the amount of the

rent reduction, though, in fact, if a rent reduction must be imposed, the amount is set by statute.

In light of one of the overriding statutory purposes of the Rent Stabilization Law--the

preservation and maintainance of the housing stock, the Commissioner's determination was a proper

application of the statute.  The State Division does not dispute that in ordinary situations a rent

reduction is mandated where there is a finding of a failure to maintain services.  However, despite

the mandatory nature of the language of the statute, it is apparent that the State Legislature did not

     1  This holding is inconsistent with the statutory requirement that, if the State Division
imposes as rent reduction, it must be to the guidelines level in effect prior to the period in which
the rent reduction has been requested.  Where, as in the case at bar, and in similar unusual cases
the proceeding has been pending for several years due to hearings and appeals, several guidelines
increases plus all other authorized increases, including major capital improvement increases,
would have to be eliminated.  The State Division cannot fix the reduction at some intermediate
level.  Thus, in the case at bar, contrary to the holding of the Supreme Court, the good faith
efforts of the landlord cannot be taken account of, if the State Division is forced to order a rent
reduction.
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intend to deprive the State Division of the discretion to decline to impose a rent reduction where

there has been a technical diminution in services, and not a failure to maintain services2, in those

special cases in which the landlord has made a good faith effort to maintain services, and where a

rent reduction to the previous guideline level and a bar to the collection of all authorized major

capital improvement rent increases would impose a draconian penalty on the landlord and an

unwarranted windfall to the tenants.

This instant case is not one in which an owner sought to ignore or defy his legal obligation

to maintain required services.  The owner expended millions of dollars in extensive renovations of

the subject property.  As the agency specifically found, the attempted modification of the required

service, though proscribed by law, was but one part of the owner's bona fide effort to improve the

premises after a prolonged period of deterioration under prior owners.  Were the State Division to

be required to reduce the rents for the technical diminution in services in this case, the owner would

suffer a brutal rent reduction and would have to refund several years of rents for the 746 unit

complex.

In the case at bar, if the State Division is required to reduce rents, the reduction will apply

to all complaining tenants in the 746 apartment complex.  The reduction would be an amount equal

to the percentage of the most recent guidelines adjustment for the tenant's lease which commenced

before the effective date of the rent reduction, i.e., the date the tenants' initial complaint was served

upon the owner, which was in late 1983.  Furthermore, any other rent adjustment including major

     2  It should be noted that the statute provides for a rent reduction where there is a finding that
the owner "failed to maintain such services".  In the case at bar the Commissioner found, rather,
that there was not an adequate substitution of services.
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capital improvement rent increases would have to be eliminated and no rent increase would be

allowed after the effective date of the rent reduction order until a rent restoration order were to be

issued.  Finally, the owner would be required to refund all rents paid from the effective date of the

decrease in 1983 to the present which were in excess of the reduced figures.  As indicated in footnote

3, page 17, below, the rent reduction and elimination of major capital improvement increases in this

case, assuming a 1984 commencement date, would amount to more than a fifty percent (50%)

reduction in current rents for the 746 apartments in the subject premises.

This Court has held that an agency charged with the administration of a statute may, in light

of the "surrounding circumstances" construe that statute in a manner which does not ".... defeat the

general purpose and manifest policy intended to be promoted".  Capone v. Weaver, 6 N.Y.2d 310

(1959).  In Capone the Court of Appeals reversed an order of the Appellate Division, Second

Department and reinstated the State Rent Administrator's determination that an apartment was not

eligible for decontrol although there appeared to be literal compliance with the statutory language

which required owner occupancy for one year prior to the date of renting.  The Court held that:

While it is true that, whenever the language of a statute is clear and
unambiguous, we are required under ordinary rules of construction to
give effect to its plain meaning [citations omitted], this is not to say
that literal meaning of words are to be adhered to or suffered to defeat
the general purpose and manifest policy intended to be promoted
(New York Post Corp. v. Leibowitz, 2 N.Y.2d 677, 163 N.Y.S.2d
409; People v. Ryan, 274 N.Y. 149, 8 N.E.2d 313; River Brand Rice
Mills, Inc. v. Latrobe Brewing Co., 305 N.Y. 36, 110 N.E.2d 545.  In
applying a statute, surrounding circumstances may not be ignored. .
.

(emphasis added)

In the case at bar the State Division recognized the "surrounding circumstances" of the

landlord's good faith effort to preserve and maintain (indeed to improve) the subject housing

12



complex, the landlord's expenditure of substantial sums of money to do so, and the draconian nature

of a substantial rent reduction in the face of the landlord's effort to comply with the law.  Hence, the

determination not to impose a rent reduction did not "defeat the general purpose and manifest policy

intended to be promoted."

The same principle was expressed by the Court of Appeals in Chatlos v. McGoldrick, 302

N.Y.302 N.Y. 380 (1951).  In that case, the Court held that the 1950 State Emergency Housing Rent

Control Law (ch. 274, Laws of 1946) ("Sharkey Law"), although appearing literally to authorize a

rent higher than the Federal maximum rent for the apartment, did not accord with the legislative

belief that the Sharkey Law rents, when different from Federal maximums, were lower.  The owner

relied upon the statute's literal language, and the courts, throughout the case, sustained the State

Commissioner's holding to the contrary.  The Court of Appeals, in affirming the Commissioner's

ruling, stated:

Of course, the argument of appellant here is that we must follow the
literal language of this statute.  To do so here would, however, be to
thwart the obvious legislative intent (see subdivision 1 of section 13-a
of the 1950 State Act, McK. Unconsol. Laws, §8593-a, subd. 1, in
which the Legislature says in effect that it is acting to prevent tenants
from being subject to increases ordered by Federal law). . . .

We conclude, on the whole picture, that the 1950 Legislature plainly
meant that where the Federal and local maxima were different, the
lower should prevail.  Rules of construction are not entirely satisfac-
tory guides in such matters, but a good approach is suggested by cases
like Holy Trinity Church v. United States, 143 U.S. 457, 472, 12
S.Ct. 511, 516, 36 L.Ed. 226, where affirming the power of courts so
to construe statutes as to rule out absurd and unexpected results, the
Supreme Court, in conclusion said, 'It is the duty of the courts, under
those circumstances, to say that, however broad the language of the
statute may be, the act, although within the letter, is not within the
intention of the legislature, and therefore cannot be within the statute.'
See, Lake Shore & M.S. Ry. Co. v. Roach, 80 N.Y. 386, 389, 103
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N.E. 713, 714, L.R.A. 1915C, 615.

Imposition of substantial rent reductions where an owner has made a good faith effort to

comply with the maintenance requirements of the statute, and which could lead to more than a fifty

percent reduction in rents, the premise's bankruptcy, and/or an unwarranted windfall to tenants might

well be an "absurd and unexpected result" which the State Division had the power, and perhaps the

duty to avoid.  Contrary to the decision of the Court below, if this matter is remanded, the State

Division cannot set the amount of the rent reduction based on the good faith efforts of the landlord. 

Rather, the amount is fixed by the statute as a reduction to the prior guidelines level in effect prior

to the commencement of the proceeding and the elimination of all other rent adjustments including

major capital improvement rent increases3.  To impose such a substantial reduction in the face of the

owner's efforts surely does not comport with the manifest policy and general purpose of the statute,

and is an unexpected and draconian consequence which should be avoided.

The Courts in some circumstances have deemed peremptory or mandatory words in a statute

to be permissive.  As stated in Mckinney's Statutes, Section 177c:

Peremptory words in a statute will be given a permissive interpreta-
tion where the manifest intent of the Legislature is that the provision
should be given such an effect.

Given the general purpose and manifest policy of the statute and the surrounding circumstances of

the particular case, the spirit, not the letter of the law should be determinative in the case at bar.

It is well settled that where a question involves the specific application of a broad statutory

     3  In the case at bar, assuming that an individual tenant took two year leases from mid-1984 to
date the State Division would be required to direct a guidelines reduction of more than 20% (7%
+ 6.5% + 6.5%, compounded), plus elimination of more than 30% worth of major capital
improvement increases, or a total reduction of more than half the current stabilized rent.
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term, the construction placed upon the statute and its implementing regulations by the agency

charged with the responsibility for administering its provisions is entitled to great weight.  Mounting

& Finishing Co. v. McGoldrick, 294 N.Y. 104 (1945); White v. Winchester County Club, 315 U.S.

32 (1942).  Indeed, the Administrator's view has been called "determinately persuasive".  United

States v. Hammers, 221 U.S. 220, 228 (1911); Bowles v. Seminole Rock Co., 325 U.S. 410 (1945);

Plaza Management Co. v. City Rent Agency, 48 A.D.2d 129, 368 N.Y.S.2d 178; unan. aff'd, 37

N.Y.2d 837, 378 N.Y.S.2d 33 (1975); McMurray v. New York State Division of Housing and

Community Renewal, 135 A.D.2d 235, 524 N.Y.S.2d 693 (1st Dept. 1988), aff'd, ___N.Y.2d___,

N.Y.L.J., 10/27/88, p. 21, col. 6.

Under well settled principles of law the  reviewing court's function is completely

accomplished upon finding that a rational basis supports the agency's determination.  It cannot

substitute its own judgment for that of the Division where the agency's decision is rationally based

in the record and the law.  Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967); Matter of

Fresh Meadows Associates v. New York City Conciliation and Appeals Board, 88 Misc.2d 1003,

390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept.

1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977);  Mid-State Management Corp. v. New York

City Conciliation and Appeals Board, 112 A.D.2d 72, 491 N.Y.S.2d 634 (1st Dept. 1985), aff'd, 66

N.Y.2d 1032, 499 N.Y.S.2d 398; Bambeck and Lukey, v. State Division of Housing and Community

Renewal, 129 A.D.2d 51, 517 N.Y.S.2d 130 (1st Dept., 1987).  
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CONCLUSION

For the foregoing reasons, that part of the order of the court below remanding the proceeding

to the State Division to set a rent reduction should be reversed, and the respondent granted costs.

Dated:  Bronx, New York
 November 16, 1988

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
1 Fordham Plaza - 4th Floor
Bronx, New York 10458
(212) 519-5769

Richard Hartzman
of counsel
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