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PRELIMINARY STATEMENT

This case concerns two appeals from a judgement of the Supreme Court, Queens County,

entered in the office of the Queens County Clerk on January 15, 1991, one by the petitioner's-

appellants Hyde Park Associates and Hyde Park Owner's Corp. ("HPA" and "HPOC"), and the other

by the intervenor-respondent-appellant Thrift Associations Service Corporation ("TASCO").  The

judgment dismissed both HPA's and HPOC's Article 78 proceeding challenging an order issued by

the New York State Division of Housing and Community Renewal ("DHCR"), and TASCO's cross-

claim which also challenged the DHCR order.   The DHCR order, pursuant to an order of the New

York Court of Appeals, (1) reduced rents in the subject premises because of the HPA's failure to

provide required services, and (2) ordered a refund of rent payments collected in excess of the

reduced rents.  HPA and HPOC have appealed that part of the court's judgment which upheld the

rent reduction.  TASCO has, in addition, appealed the dismissal of its cross-claim.

COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Where DHCR imposed a statutorily mandated rent reduction and freeze upon direction

from the Court of Appeals, because of the owner's failure to maintain adequate security services for

a period of five years and seven months, was the amount of rent to be refunded so excessive and

disproportionate to the offense as to constitute a deprivation of substantive due process?

The court below answered in the negative.

2.  Was it proper for the court below to dismiss the intervenor's cross-claim because

permission had not been obtained from the court to serve a cross-claim, and for the following

additional grounds:  failure to state a cause of action, lack of standing, and untimely service of the

cross-claim?

The court below answered in the affirmative, except that it did not specifically address the



additional grounds for dismissal.

COUNTER-STATEMENT OF THE NATURE OF THE CASE

The Rent Stabilization Law and Code require owners of rent stabilized buildings to maintain

required services, which by definition include protective or security services.  The law and code

further fix sanctions against a landlord who is found not to have provided required services.  These

sanctions include a reduction in rents and the prohibition of any rent increases which might

otherwise be authorized until the services have been restored.  The law provides for a fixed formula

for these sanctions - a formula which is not subject to any discretionary authority by DHCR, the

agency which administers the Rent Stabilization Law.  The purpose of the sanctions is to provide

landlord with an incentive to restore service and to give tenants a measure of compensation for the

period in which those services were not being provided.

After lengthy administrative proceedings, the appellants in the case at bar were found not to

have provided security services, a finding which has been affirmed upon judicial review.  Although

DHCR initially did not impose the sanctions set forth in the statute, the matter was remanded by the

this Court for the sole purpose of reducing the rents in accordance with the statute.  The Court of

Appeals affirmed the remand because of the mandatory statutory language.  

The resulting administrative order is now being challenged by appellants on the ground that

the sanctions are unconstitutionally excessive and violative of the Due Process Clause of the United

States and New York State Constitution.  As this brief will make manifest, there is no merit to the

constitutional challenge.  Not only were the sanctions fixed by the statute not excessive, but the

landlord could have minimized the refund of payments in excess of the reduced rents by restoring
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the services years before it was finally done, or eased the severity of the payback by setting aside a

portion of the rents being collected from the time they were put on notice by the court below and by

this Court that DHCR was directed to reduce rents.  While DHCR, prior to the ruling of the Court

of Appeals, believed that it had discretion not to impose sanctions and chose not to do so under the

facts of this case, it never considered the sanctions so severe as to be unconstitutional.

Moreover, the court below properly dismissed intervenor TASCO's cross-claim.  Not only

was the cross-claim asserted without obtaining permission from the court, as required by the CPLR,

but, in addition, the cross-claim was not asserted until after the running of the statute of limitations,

TASCO lacks standing to raise the cross-claim, and the cross-claim fails to state a cause of action.

There being no constitutional infirmities in DHCR's determination, and the cross-claim

having been properly dismissed, the Commissioner's order is entitled to judicial affirmance.

COUNTER-STATEMENT OF THE FACTS

This proceeding involves the housing complex known as Hyde Park Gardens, located in

Queens County, consisting of 746 garden apartments, and covering 28 acres.

The administrative record established that the landlord of the affected housing complex,

installed new apartment and outer doors, peepholes and mailslots on the apartment doors, new

lighting, and a new intercom system placed inside the entrance vestibules to replace outside bell and

buzzer system.  However, door locks were not placed on the outer doors, but rather two locks were

placed on the inside apartment doors inside the vestibules whereas previously there had been only

one.

Based on the evidence in the record, including extensive hearings in which both the landlord
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and the tenants presented expert witnesses, the Commissioner, in an order issued on February 11,

1986, found that the changes did not constitute an adequate substitute for previous security services

in the complex and directed, among other things, that door locks be placed on the outer entrance

doors.  This part of the Commissioner's determination was affirmed by the Supreme Court, and by

this Court in Hyde Park Associates v. DHCR, 140 A.D.2d 351, 527 N.Y.S.2d 841 (1988), in an

Article 78 challenge brought by the owner.  Leave to appeal was denied by the Court of Appeals, 72

N.Y.2d 809, 534 N.Y.S.2d 666 (1988).

However, the Commissioner also found that "under the circumstances involved herein, it

appears to the Commissioner that the owner attempted in good faith to substitute for such reduction

in services, so that a rent adjustment is not warranted at this time."  (emphasis added)  Upon a

challenge to this determination brought by the affected tenants, the Supreme Court (Lonschein, J.),

because of the mandatory language of Section 26-514 of the RSL, remanded the proceeding to

DHCR to "determine the amount of the rent reduction".  Judge Lonschein held in his memorandum

decision:

Thus, the Commissioner, upon finding that the outer entrance door
locks were a required service, and that the improvements and
renovations, though costly, did not constitute an adequate substitute
service, was required to order a rent reduction.  However, in assessing
the amount of the rent reduction, the Commissioner may take into
account the owner's good faith efforts and the substantial costs of
improving the condition of the subject premises. 

The Court remanded the proceeding to DHCR for the sole purpose of determining the amount of the

rent reduction.  On appeal, the Appellate Division, Second Department, in Tenants of Hyde Park

Gardens v. DHCR, 140 A.D.2d 351, 527 N.Y.S.2d 841 (1988), affirmed, holding:

Finally, the Supreme Court was correct in remitting the matter of a
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rent reduction to the DHCR for a computation of the appropriate
amount thereof.  The agency's determination not to order a rent
reduction constituted an exercise of discretion which that agency did
not possess based upon the mandatory nature of the language in the
Rent Stabilization Law (Administrative Code Section 26-514)  When
the agency determines that there has been a diminution of a "required
service", "the commissioner shall so reduce the rent." (Administrative
Code Section 26-514 [emphasis added]).

DHCR appealed the rent reduction issue to the Court of Appeals which also affirmed, finding

that:

....the order insofar as appealed from is affirmed, with costs, and
certified question answered in the affirmative for the reasons stated
in so much of the memorandum at Appellate Division as related to
the issue of rent reduction (140 AD2d 351)....

73 N.Y.2d 998, 541 N.Y.S.2d 345 (1989).

As a result of this litigation, the Commissioner issued the order now under review by this

Court, reducing the rent for the tenants in accordance with the formulas set forth in Section 26-514. 

The Commissioner noted:

Upon a finding of a reduction in services which warrants a reduction
in rent, the statute is unambiguous as to the agency's lack of discre-
tion in determining the amount of the adjustment.  In light of the
mandatory language of the statute, the Commissioner determines that
any language in the Court's order [i.e., Justice Lonschein's decision]
suggesting that the agency has discretion must be limited to the issue
of a payback schedule, not the amount of rent adjustment.

After a review of the evidence, the Commissioner concluded that there was no basis "to order an

extended payback period or to vary the Division's standard refund directive in any other respect", and

directed the following rent reductions and refunds:

.... the Commissioner directs that the rents of the subject housing
accommodations, which are those occupied by the tenants who joined
in the complaint of a decrease in building-wide services thereby
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requesting a rent reduction and which are as set forth on the attached
Appendix A, be reduced to the level in effect prior to the last rent
guideline increase commencing before the effective date of the rent
reduction.  Such rent reduction shall be effective as of February 1,
1984, the first rent payment day after the Division informed the
owner of the tenants' complaint....

*  *  *  *  

Further, the various sections of this housing complex have all been
the subject of various major capital improvement increases granted
over the past several years, in various amounts, but limited in
collection to 6% per year plus 6% per year retroactive.  As noted
above, for the period the owner has been determined to have failed to
maintain services it was also barred from applying for or collecting
other rent increases for MCI's from all tenants in the complex.
Appendix B to this Order lists the various major capital improvement
rent increases affected by this order and opinion.  The owner is
directed to refund to the tenants all amounts collected in excess of the
reduced rent attributable to guidelines or the listed MCI increases
since the effective date of the rent reduction.  Alternatively, the
tenants may credit these monies in full against future rent payments.

The Commissioner directed restoration of the rents on the basis of a finding that the owner

had restored the security services and was in compliance:

The rents for the subject apartments are therefore restored effective
as of September 1, 1989 after which date the MCI increases are no
longer suspended and guidelines increases appropriate to tenants'
lease terms may be collected.

In the Article 78 proceeding challenging the Commissioner's determination, the owner's sole

issue was the claim that the relevant statutory provision of the Rent Stabilization Law, §26-514 of

the New York City Administrative Code, is unconstitutional as applied in that the amount of the rent

to be refunded to the tenants was excessive and violative of substantive due process.  It was not until

their reply papers that HPA and HPOC raised a procedural due process issue.

Both the tenants of Hyde Park Gardens and the mortgagee of the property, TASCO,
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intervened in the Article 78 proceeding.  TASCO raised a cross-claim arguing that they, as

mortgagee were denied procedural due process in that they were entitled to notice of the

administrative proceeding.

DHCR's cross-motion to dismiss TASCO's cross-claim was granted by the court below and

the Article 78 petition denied in all respects.  Additional facts concerning TASCO's cross-claim and

DHCR's cross-motion to dismiss are further detailed in Point II A. below.

ARGUMENT

POINT I 

SECTION 26-514 OF THE RENT STABILIZATION
LAW, WHICH MANDATES A SPECIFIC RENT
REDUCTION WHEN THERE IS A FINDING THAT
REQUIRED SERVICES ARE NOT BEING PRO-
VIDED, IS CONSTITUTIONAL AS APPLIED.       

A. BACKGROUND.

The Rent Stabilization Law, Section 26-514 of the New York City Administrative Code,

requires an owner to maintain required services, and provides, upon application of a tenant to the

State Division, for a rent reduction to the level in effect prior to the most recent adjustment.  The

section provides in pertinent part:

In order to collect a rent adjustment authorized pursuant to the
provisions of subdivision d of section 26-510 of this chapter an owner
must file with the state division of housing and community renewal,
on a form which the commissioner shall prescribe, a written certifica-
tion that he or she is maintaining and will continue to maintain all
services furnished on the date upon which the emergency tenant
protection act of nineteen seventy-four becomes a law or required to
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be furnished by any state law or local law, ordinance or regulation
applicable to the premises.  In addition to any other remedy afforded
by law, any tenant may apply to the state division of housing and
community renewal, for a reduction in the rent to the level in effect
prior to its most recent adjustment and for an order requiring services
to be maintained as provided in this section, the commissioner shall
so reduce the rent if it is found that the owner has failed to maintain
such services.  The owner shall also be barred from applying for or
collecting any further rent increases.  The restoration of such services
shall result in the prospective elimination of such sanctions.... 

This section is directed toward achieving an important purpose and manifest policy of the

Rent Stabilization Law--the preservation and maintenance of the housing stock in New York City. 

See, Fernandez v. Tsoumpas Bros. Co, 126 Misc.2d 430, 481 N.Y.S.2d 948 (N.Y. Civ. Ct., N.Y.

Co., 1984).  

Under the statute, the rent agency has exclusive jurisdiction to determine whether an owner

is maintaining services and to determine whether there should be a reduction in rents because of a

failure to maintain services.  It is well settled that the question of what constitutes a required service

is a factual issue to be determined by the administrative agency.  See, Fresh Meadows Assoc, v.

CAB, 88 Misc.2d 1003, 390 N.Y.S.2d 351, aff'd, 55 A.D.2d 559 (Sup. Ct. N.Y.Co. 1976), 390

N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977).  In addition, the

authority of the agency to determine whether in fact a modification of a required service is proscribed

by the Rent Stabilization Law has been upheld by the New York Court of Appeals in Howard Carol

Tenant's Association v. New York City Conciliation and Appeals Board, 48 N.Y.2d 768, 423

N.Y.S.2d 911 (1979), aff'g, 64 A.D.2d 546, 406 N.Y.S.2d 845 (1st Dept. 1978). 

Moreover, as a result of the previous litigation in the instant matter, it is also well settled that

a rent reduction is mandatory when a tenant, in a services complaint, has requested a reduction and
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DHCR finds that services are not being provided.  Tenants of Hyde Park Gardens v. DHCR, 140

A.D.2d 351, 527 N.Y.S.2d 841 (1988).  The statute, in specifying the amount of the rent reduction,

gives no discretion to DHCR to vary that amount on the ground of good faith or any other reason.

B.  THE RENT ROLLBACK AND FREEZE AND THE REFUND OF EXCESS RENT
    PAYMENTS DOES NOT VIOLATE DUE PROCESS.

Appellants, in challenging the constitutionality of Section 26-514, assume the burden of

rebutting the long adhered to presumption in favor of the constitutionality of legislation.  See, Cook

v. City of Binghampton, 48 N.Y.2d 323, 422 N.Y.S.2d 919, 398 N.E.2d 525 (1979); ILFY Co. v.

Temporary State Housing Rent Commission, 10 N.Y.2d 263, 219 N.Y.S.2d 249 (1961), app. dismd.,

369 U.S. 795.  This presumption can be upset only by proof persuasive beyond a reasonable doubt. 

Hotel Dorset Co. v. Trust for Cultural Resources, 42 N.Y.2d 358, 413 N.Y.S.2d 357 (1958). 

Appellants have not and cannot meet this burden.  They have shown no basis for concluding that

Section 26-514, either facially or as applied, violates the due process clause of either the United

States or New York State Constitutions.

If a challenged statutory provision bears a reasonable relation to its subject, is adopted in the

interests of the community, and is not arbitrary, it does not violate substantive due process.  Treyball

v. Clark, 65 N.Y.2d 589, 493 N.Y.S.2d 1004 (1985); Spring Realty Co. v. New York City Loft

Board, 127 Misc. 1090, 487 N.Y.S.2d 973, 977 (Sup. Ct., N.Y. Co., 1985), aff'd, 117 A.D.2d 1029,

498 N.Y.S.2d 241, affirmed as modified on other grounds, 69 N.Y.S.2d 657, 511 N.Y.S.2d 830,

appeal dismissed, 482 U.S. 911, 107 S.Ct. 3179, 96 L.Ed.2d 668.  The test of the constitutionality

of a statute is whether the means adopted by the legislature to carry out its purpose was reasonable
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under the circumstances, and not whether it was the "wisest" course of action.  Spring Realty Co.,

supra at 977; Nebbia v. New York, 291 U.S. 502, 54 S.Ct. 505, 78 L.Ed. 940.  A court should not

substitute its judgment as to solutions and remedies where the legislation is reasonably related to the

condition which it seeks to cure.  Spring Realty Co., supra at 977; I.L.F.Y. Co. v. City Rent and

Rehabilitation Admin., 11 N.Y.2d 480, 230 N.Y.S.2d 986.

The standard of review of penalty statutes under the Due Process Clause is whether the

penalty is "wholly disproportionate" or "grossly excessive".  This standard is indistinguishable from

the one applied in Article 78 proceedings in which a party alleges that the setting of the amount or

type of penalty is an arbitrary and capricious exercise of discretion by an administrative agency.  See,

CPLR 7803, Pell v. Board of Education, 34 N.Y.2d 222, 356 N.Y.S.2d 833 (1974).  What separates

the case at bar from Pell and its progeny is that DHCR has no discretion in the imposition of

sanctions under Section 26-514.  The statute mandates a specific sanction which does not allow the

exercise of discretion by the agency.  Thus, the only question is whether that non-discretionary

statutory sanction is "wholly disproportionate" or "grossly excessive".  

In the case at bar, as in every DHCR determination in which rents have been reduced because

of a failure to provide required services, the sanction is a reduction in rent to the guidelines level in

effect in the tenant's prior lease and a prohibition against any further rent increases until such time

as the service has been restored.  Appellants make no claim that a rent reduction to the prior

guidelines level is excessive; nor that the freeze itself is excessive.  Indeed, such sanctions are

indisputedly reasonably related to the statutory goal of compelling a landlord to restore services and

affording tenants a measure of compensation for the period in which those required services were

not being provided.  That the Legislature established a fixed formula for the sanctions rather than
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allowing administrative discretion does not defeat the constitutionality of the statute.  By virtue of

the fixed formula, landlords are on clear notice as to the consequences of their failure to comply with

their obligation to provide services.

Rather, appellants claim without merit that the total amount to be refunded to tenants --

$762,814.67 -- is constitutionally excessive.  In the first place, the amount to be refunded was within

the control of appellants.  If the service had been restored promptly, the refund would have been

minimal.  That DHCR initially did not impose a rent reduction does not alter the fact that it directed

the restoration of the services.  The Article 78 challenge to the order to restore the services did not

relieve the landlord of its obligation.  It took the risk of waiting and accumulating a larger refund

should the tenants succeed in their seeking a rent reduction, as they in fact ultimately did in this

Court, as affirmed by the Appellate Division and the Court of Appeals.  But, having chosen to take

the risk, the landlord could have set aside a portion of the rents being collected, particularly after the

Supreme Court ruling, in order to minimize the ultimate impact were further appeals unsuccessful,

as indeed they were.  Furthermore, the landlord could have avoided sanctions by seeking a ruling

from the rent agency prior to changing the security services by applying for permission to substitute

services.

Second, an evaluation of the amount of the refund should not focus on the total amount

accumulated as do appellants, but should be broken down to consider the number of tenants involved

and the period of time during which the services were not being provided.  Using, but not necessarily

accepting appellants' figures, it can be seen that the refund, in its proper perspective, is not at all

disproportionate or excessive.  Their analysis indicates that 209 complaining tenants will receive a

total refund of $609,929.73 and that 393 non-complaining tenants will receive a total refund of
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$152,884.94, the latter based solely on the freeze of the major capital improvement increases.  The

total average refund per non-complaining tenant comes to $389.02 over the 5 year and 7 month

period of the reduction; that is, $5.81 per month or $69.68 per year; hardly an excessive amount.  For

complaining tenants, the total average refund per tenant comes to $2,918.32, or $43.55 per month

and $522.68 per year for the 67 month period.  As the court below found, after reviewing these

figures, "These refunds, per tenant, are clearly not excessive."  The amount is not disproportionate

to the loss of security services.

Third, when DHCR initially declined to impose a rent reduction, the reason was not because

it considered that such a reduction was unconstitutionally excessive, but because it wanted to take

account of the landlord's overall good faith efforts to improve the complex.  Moreover, the

Commissioner indicated by his warning given in the February, 1986 order that a rent reduction was

not warranted "at this time", that a rent reduction might subsequently be imposed if the landlord

failed to restore the lost services.

Finally, in DHCR's case before the Court of Appeals, it argued that the penalty would be

"draconian" (by which it did not mean unconstitutionally disproportionate or excessive), and during

oral argument stated its belief that the refund would likely well exceed $1 million (an amount

substantially above that now claimed by appellants).  Nevertheless, the Court remanded the matter

to DHCR for the purpose of reducing the rent in accordance with the mandatory language of the

statute.  The Court made it patently clear that it was not troubled by the size of the refund.

The propriety of the sanctions imposed in the case at bar are fully supported by the cases

decided by the United States Supreme Court under the principles of substantive due process.  In the

case cited by appellants, St. Louis, Iron Mountain & Southern Railway Co. v. Williams, 251 U.S.
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63, 40 S.Ct. 71, 64 L.Ed. 139 (1919), the penalty of $75 plus $25 in attorney's fees, which was

upheld by the Court, was more than a hundred times the railroad overcharge of $0.66.  The Court,

in rejecting a test based on the ratio between the injury and the penalty, stated:

True, the penalty goes to the aggrieved passenger, and not the state,
and is to be enforced by a private, and not a public suit.  But this is
not contrary to due process of law; for, as is said in Missouri P.R. Co.
v. Humes, 115 U.S. 512, 523, 29 L.ed. 463, 466, 26 S. Ct. Rep. 110,
"the power of the state to impose fines and penalties for a violation of
its statutory requirements is coeval with government; and the mode
in which they shall be enforced, whether at the suit of a private party,
or at the suit of the public, and what disposition shall be made of the
amounts collected, are merely matters of legislative discretion."  Nor
does giving the penalty to the aggrieved passenger require that it be
confined or proportioned to his loss or damages; for as it is imposed
as a punishment for the violation of a law, the legislature may adjust
its amount to the public wrong rather than the private injury, just as
if it were going to the state.  See Marvin v. Trout, 199 U.S. 212, 225,
50 L.ed. 157, 26 Sup. Ct. Rep. 31.  (emphasis added)

In Waters-Pierce Oil Co. v. Texas, 212 U.S. 86, 29 S.Ct. 220, 53 L.Ed. 417 (1909), the court

upheld a sanction under state anti-trust law of $1,623,500 in 1909 dollars and the barring of the

corporation from further operation in the state.  The penalties were assessed at the rate of $1500 per

day for a period of almost three years.

In a Second Circuit decision, United States v. City of Yonkers, 856 F.2d 444 (1988), a

penalty for contempt of court starting at $100 a day and doubling each day until the fine would reach

$1 million a day on the fifteenth day, and then $1 million per day thereafter, was upheld against the

City of Yonkers.  Although the Supreme Court reversed a separate contempt finding against the

members of the Yonkers City Council in the same case, Spallone v. United States, 493 U.S. ___, 107

L.Ed.2d 644 (1990), the Court denied the City's petition for certiorari, 109 S.Ct. 1339, 103 L.Ed.2d

810 (1989).
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In Galanis v. New York City Environmental Control Board, 83 Civ. 0701, 1986 Westlaw 642

(S.D.N.Y., 1986), the Court upheld accumulated fines and penalties of $29,650.00 against food

vendors cited on thirty-three occasions for selling food without a permit on premises adjacent to

Yankee Stadium.  The Court found the ordinance upon which the penalties were based to be

constitutional; and that the penalties were not excessive.  The ordinance provides for a schedule of

escalating civil penalties as the number of violations increases. 

These cases clearly support the constitutionality of Section 26-514 of the Rent Stabilization

Law.  If one food vendor can properly be fined almost $30,000 for thirty-three violations, a landlord

whose actions affected hundreds of tenants over a five year and seven month period can

constitutionally be directed to refund some $750,000 in excess rent payments.  Likewise, if a fine

of $1 million a day against the City of Yonkers is not constitutionally excessive.

The cases cited by appellants do not compel or require a different conclusion.  In

Southwestern Telegraph & Telephone Co. v. Danaher, 238 U.S. 482, 59 L.Ed. 1419 (1919), the

telephone company was penalized $6300 because it had cut off service to a non-paying customer for

some two months pursuant to a regulation of the company.  In reversing, the Supreme Court focussed

not on the amount of the penalty, but on the fact that the company's regulation upon which the

service cut-off was based, was not expressly prohibited by statute, that it had been in effect for many

years without the state legislature declaring it unreasonable, that it was a reasonable measure to

protect its revenues, and that it had been impartially enforced.  Nothing like those circumstances is

present in the case at bar.  

In Colon v. Lisk, 153 N.Y. 188 (1897) the Court found unconstitutional a statute which

provided for the summary seizure of boats under specified circumstances, and for its forfeiture and

15



sale.  There is no comparability between the rent reduction mandated by the Rent Stabilization Law

and the confiscation of property which would be effected by the statute in question in Colon.

In People ex re. Lemon v. Elmore, 230 App.Div. 543, 245 N.Y.S. 95 (2nd Dept. 1930), a

statute provided for a "penalty tax" of $300 in cases where a permanent injunction issued against a

person maintaining a nuisance.  The Court found the injunctive relief to be sufficient to abate the

nuisance and concluded that the $300 "penalty tax" was not actually a tax and was unconstitutional. 

It is not clear what this case stands for other than the specifics of its own circumstances.  It has not

been relied on by the courts subsequently, and plainly does not preclude the State's mandating a rent

reduction where a landlord does not provide services.

Henry v. Wilson, 85 A.D.2d 885, 446 N.Y.S.2d 730 (4th Dept. 1981), involved the dismissal

of a local police chief because of alleged misconduct.  The Court found that the penalty was overly

severe under the circumstances and modified the sanction to a suspension without pay.  In that case

the Village Board had discretion to determine the severity of the sanctions.  In the case at bar the

sanctions are fixed by statute, and as already argued, are not excessive.

Appellants inappositely cite a number of cases which indicate that an actor's intent, good or

bad faith, or mens rea should be factors in considering the amount or constitutionality of a penalty. 

Those cases, from New Jersey, Indiana, and lower Federal Courts, are not applicable to this matter

as they all involve statutes which allow discretion as to the amount of the penalty.  In the case at bar

the sanction is fixed and not subject to discretion.  

On the question of good faith, the court below concluded as follows:

In addition, petitioners may not reargue the issue of good faith.  The
rent reduction mandated by Section 26-514 is non-discretionary, and
therefore the landlord's good faith may not be considered in calculat-
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ing the amount of the rent reduction.  The fact that this statutory
provision is non-discretionary does not render its application
unconstitutional. Moreover, the issue of petitioners good faith was
argued by the DHCR before the Court of Appeals and implicitly
rejected in Matter of Hyde Park Gardens v State of New York,
Division of Housing and Community Renewal (140 AD2d 351, affd,
73 NY2d 998.)

It should be noted that DHCR did consider the question of good faith with regard to the

period in which appellants would have to pay back the amounts owed to the tenants.  However,

based upon the evidence submitted by the appellants, the Commissioner concluded that an extended

payback period was unwarranted. (A-74)  This finding was not challenged in the Article 78

proceeding.

Milevoi v. Conciliation and Appeals Board of the City of New York, 137 A.D.2d 533, 524

N.Y.S.2d 274 (2d Dept. 1988), involves a vastly different situation than the instant one.  In Milevoi

the owner was penalized by rescinding guideline rent increases for the every rent-stabilized tenant

and by placing the entire building under rent control solely because the owner had failed to provide

the complete rent history for one apartment in an overcharge proceeding involving that one

apartment.  In the case at bar the rent rollback and freeze covered over two hundred tenants because

of a failure to provide services for the entire complex.  Moreover, Milevoi involved an area of

discretionary authority in contrast to the mandatory nature of the statute in this case.  Milevoi and

this case do not present comparable situations.

Likewise, in Wood v. Metropolitan Hotel Industry Stabilization, 95 A.D.2d 560, 467

N.Y.S.2d 374 (1st Dept. 1983), the Court affirmed an agency determination which did not penalize

a hotel owner for late enrollment where the agency clearly had discretionary authority and where

hotel owners would otherwise be subject to unfair discrimination as against apartment owners.
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Finally, as to the appellants' claim of lack of actual harm to the tenants, the court below

provided the answer:

Petitioners may not relitigate the issue of reduction in essential
services under the guise of a constitutional attack on the DHCR's
order of March 9, 1990.

Indeed, the question of actual harm was decided in the February, 1986 DHCR order in its finding

that there was an inadequate substitution of security services.  

The court below also noted that:

Moreover, the Legislature, in fashioning a remedy to compensate
tenants for the reduction in services, was not required to limit the
sanction to the actual damages sustained by the tenants.  (See, St.
Louis, Iron Mountain & Southern Railway Co. v. Williams, 251 US
63.);

and reached the following well justified conclusion:

It is clear that it was only the imminent imposition of a rent reduction
and rent freeze which compelled petitioners to restore the security
services on September 1, 1989.  Petitioners took no steps to restore
these services prior to the Court of Appeals' decision.  Petitioners,
however, were not a party to that litigation, and their appeals of the
essential services issue ended on October 18, 1988 when the Court of
Appeals denied leave to appeal from the Appellate Division's
determination.  [citation omitted]  Petitioners thus could have restored
essential services after October 18, 1988, without forfeiting any right
to appeal, and could have reduced the period of the rent refunds by
nearly a year.  Contrary to petitioner's assertions, they did not have to
await an order of a rent reduction, in order to restore essential
services...

In sum, the statutory sanctions herein are not excessive or disproportionate to the wrong; they

are reasonably related to the statutory purpose; and they are constitutional as applied.
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C.  THERE WAS NO VIOLATION OF PROCEDURAL DUE PROCESS.

The first time HPA and HPOC raised their procedural due process issue was in their reply

papers in the Article 78 proceeding.  The issue was neither raised in the Article 78 petition nor

during the administrative proceeding.  Nor was it found by the court below to be necessary to address

in its decision.  Accordingly, the issue is improperly brought before this Court and should not be

considered.  But even if it were, it has no merit.

Most of HPA's and HPOC's procedural due process argument is nothing more than a rehash

of their substantive due process claim as to the amount of the refund owed the tenants - simply recast

under the rubric of procedural due process.  What appears to be the core of the argument is the claim

that HPA and HPOC have purportedly been denied their right to access to the courts because the rent

freeze was effective and continuing during their prior litigation; i.e., that they were left with the

Hobson's "choice of either having the penalty against them escalate or forfeiting their access to the

courts".  (Petitioners-Appellants Brief, 24-25)

This argument is nonsensical.  Hyde Park Associates had full access to the courts and in fact

carried its court challenge of the February 1986 Commissioner's order all the way to the Court of

Appeals.  It took its chances when it claimed that it was providing full security services and

challenged DHCR's determination in an Article 78 proceeding and subsequent appeals; which

litigation was not resolved for over two years.  Similarly DHCR took its chances in appealing this

Court's ruling that a rent reduction must be imposed.  Had Hyde Park Associates been successful,

not only would there have been no rent freeze, but there would have been no need to restore the outer

door locks.  That it was unsuccessful in its litigation and that it must suffer the consequences does
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not mean that HPA or HPOC has been deprived of access to the courts or due process.  

Under HPA's and HPOC's view, every time an administrative agency imposed a continuing

penalty which was challenged in court, the penalty would not only have to be automatically

suspended during the pendency litigation, but would have to be permanently eliminated for the

period of the litigation even if it was ultimately upheld by the courts.  This result would be absurd.

To conclude, HPA and HPOC have not shown any constitutional

infirmity in either the applicable statute or DHCR's determination.

POINT II

THE COURT BELOW PROPERLY DISMISSED
INTERVENOR TASCO'S CROSS-CLAIM    

The court below dismissed TASCO's cross-claim on the sole ground that permission had not

been obtained from the court.  Although that ground is proper and sufficient, as this brief makes

manifest, DHCR raised three additional grounds for dismissal of the cross-claim, each of which is

independently proper and sufficient for dismissal.  These additional grounds, the untimeliness of the

cross-claim, lack of standing, and failure to state a cause of action are also addressed in this brief.

A.  ADDITIONAL FACTUAL BACKGROUND.

On April 2, 1990, HPA and HPOC commenced its Article 78 proceeding challenging the

Commissioner's March 9, 1990 Order reducing rents pursuant to the Court of Appeals remand, by

serving DHCR with an Order to Show Cause signed by Justice Fred T. Santucci on March 29, 1990,

and with a Petition verified on March 29, 1990.  (A-18)

Copies of the Order to Show Cause with supporting papers, including a copy of the
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Commissioner's March 9, 1990 Order, were sent to the President of TASCO on March 30, 1990, and

were forwarded by him to TASCO's counsel on April 2, 1990.  See, Paragraph "3" of Reply Affidavit

of Gerald M. Calvario, sworn to on April 23, 1990. (A-261)

TASCO moved to intervene in the proceeding by Order to Show Cause signed by Justice

Sidney Leviss on April 13, 1990. (A-242)  In its motion papers, TASCO sought leave to intervene

as a party respondent but made no mention of interposing a cross-claim.  The Court issued a

memorandum decision on May 23, 1990, allowing TASCO to intervene (A-263), and by order signed

on June 15, 1990, granted the motion to intervene and directed that TASCO serve and file its answer

within five days after service of the order with notice of entry. (A-265)

TASCO's Answer was verified on July 16, 1990, and was received by DHCR by mail on July

17, 1990, one hundred and thirty (130) days after the issuance of the Commissioner's Order and one

hundred nine (109) days after TASCO admits to having received notice of the issuance of said Order. 

Upon information and belief the Answer was never served upon the Office of the Attorney General.

In its Answer, TASCO raised a cross-claim that it, as mortgagee of the subject premises, was

entitled to notice of the underlying administrative proceeding which resulted in the Commissioner's

Order, and that it was deprived of due process in that it did not receive notice of said proceeding. 

This cross-claim has no relation to the claim made by the petitioner in challenging the Commis-

sioner's Order.

B.  THE CROSS-CLAIM WAS PROPERLY DISMISSED AS PERMISSION TO RAISE
    IT WAS NEITHER SOUGHT NOR GRANTED.

As stated by this Court in O'Connor v. D'Apice, 156 A.D.2d 610, 549 N.Y.S.2d 424 (1989),

"a cross claim is not permitted in a special proceeding without leave of court".  The exact same

21



conclusion was reached by the Third Department in Williams v. Rensselaer County Board of

Elections, 98 A.D.2d 938, 471 N.Y.S.2d 373, 375-76 (3rd Dept. 1983), lv. to appeal denied, 61

N.Y.2d 606, 473 N.Y.S.2d 1027 (1984).  See also, Balaban v. Phillips, 138 Misc.2d 990, 526

N.Y.S.2d 347 (Civ. Ct., N.Y. Co., 1988); 3 Weinstein-Korn-Miller, NY Civ Prac, par 3019.16.  This

rule is based upon Section 402 of the CPLR, which concerns special proceedings and applies to

Article 78 proceedings.  Section 402 provides:

There shall be a petition, which shall comply with the requirements
for a complaint in an action, and an answer where there is an adverse
party.  There shall be a reply to a counterclaim denominated as such
and there may be a reply to a new matter in the answer in any case. 
The court may permit such other pleadings as are authorized in an
action upon such terms as it may specify.  Where there is no adverse
party the petitioner shall state the result of any prior applications for
similar relief and shall specify the new facts, if any, that were not
previously shown.  (emphasis added)

In the case at bar, TASCO moved to intervene but made no request for permission to raise

a cross-claim.  Neither the Order to Show Cause signed by the court on April 13, 1990, nor the

moving papers in support of that Order make any kind of request for permission to raise a cross-

claim.  Neither do they make any reference to the issue of notice which intervenor seeks to raise on

cross-claim.  The only reference to the issue is in the memorandum of law dated several days later. 

Even if mere mention of an issue in a memorandum of law, without indication of intent to plead a

cross-claim and without reference to the issue in the moving papers, were to constitute a request for

permission, such permission was not granted by the court below.

TASCO's assertions notwithstanding, the Court's May 23, 1990 decision and June 15, 1990

order granting permission to intervene did not authorize the raising of a cross-claim.  In support of

its assertions, TASCO misleadingly claims that the only issue it sought to assert was its due process
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claim against DHCR, and then argues that the granting of the motion to intervene implicitly granted

permission to raise the cross-claim.

The court itself rejected this argument in its November 19, 1990 memorandum decision

dismissing the cross-claim:

TASCO did not obtain the permission of the court to assert a cross
claim and no such permission was implicit in the court's order of July
15, 1990 which granted TASCO leave to serve an answer.  The court
now declines to grant TASCO leave to serve a cross claim.

(A-17)  There is no reason to conclude that the court's understanding of its own prior order is

incorrect.  

Moreover, TASCO's moving papers clearly show that it sought to do more than only raise

the notice issue.  The April 13, 1990 affidavit of Gerald Calvario in support of the motion to

intervene maintains that TASCO seeks intervention to support the claims raised by the HPA and

HPOC against DHCR's determination "in order to protect its substantial property rights." (A-248) 

In TASCO's April 16, 1990 memorandum of law, it again makes clear that it was seeking

intervention to support HPA's and HPOC's constitutional challenge to the sanctions imposed by

DHCR for because of the failure to provide required services.  On page 4 of the memorandum

TASCO states:

For the reasons advanced by HPA and HPOC in their petition for an
order staying, annulling and vacating enforcement of the DHCR
Order, incorporated by reference herein, TASCO submits that the
penalty imposed by the DHCR Order is so severe and oppressive as
to be wholly disproportionate to the underlying offense for which it
was levied.  The penalty bears no rational relationship to the offense
for which petitioners have been cited.  TASCO joins HPA and HPOC
in urging this Court to find that Section 26-514 of the Administrative
Code of the City of New York is unconstitutional as it has been
applied to petitioners.
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(A-320)  Clearly, TASCO sought intervention for more than the opportunity to raise its notice issue. 

Indeed, if TASCO has no arguments to be made on the substance of the DHCR order (and none are

made in its brief), that fact adds to the vacuousness of its notice argument.  

TASCO's arguments concerning the liberality of application of CPLR and the alleged lack

of prejudice are taken out of their proper context.  They may be applicable to plenary actions, but are

inapposite to special summary proceedings such as Article 78 proceedings.  The matter is carefully

discussed in Balaban v. Phillips, 138 Misc.2d 990, 526 N.Y.S.2d 347 (Civ. Ct., N.Y. Co., Dankberg,

J., 1988), where the court considered the same arguments raised herein, but nevertheless concluded

that in special proceedings, there must be strict compliance with the statutory requirements.  The

court in Balaban held that permission to interpose a cross-claim is a condition precedent, and that

the "circumstance alone" of interposing cross-claims without prior leave of the court compels

dismissal of those cross-claims.  526 N.Y.S.2d at 350.  Neither the Balaban court nor this Court in

O'Connor v. D'Apice, supra, nor the Third Department in Williams v. Rensselaer County Board of

Elections, supra, found it necessary or proper to consider any question of prejudice in concluding that

a cross-claim should be dismissed where it was interposed without court leave.

It should be noted that TASCO appears to be challenging not only the Commissioner's March

1990 order, but also the February 1986 order.  Not even in TASCO's memorandum of law is there

an indication that their cross-claim would seek to challenge the February, 1986 order over four years

after its issuance and long after the litigation concerning that order had ended.  There is certainly no

basis to allow an intervenor to now challenge that earlier order.

Thus, the court below properly dismissed the cross-claim.
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C.  THE CROSS-CLAIM WAS PROPERLY DISMISSED AS IT FAILS TO 
    STATE A CAUSE OF ACTION.

TASCO claims that it, as the mortgagee of the subject premises, was entitled to notice of the

tenant's proceeding; and that it was denied due process because it was not given notice of that

proceeding.1  This claim fails to state a cause of action and thus constitutes an additional ground not

for having dismissed the cross-claim; a ground raised below by DHCR but not expressly addressed

by the court.  TASCO now asks this Court to determine the merits of the cross-claim.  The lack of

merit in the cross-claim can be disposed of by the Court by concluding that the cross-motion should

have been dismissed on the added ground that there was a failure to state a cause of action.

TASCO has cited no statute or case law, constitutional or otherwise, which mandates that

a mortgagee or other holder of a security interest is entitled to notice of a complaint by a tenant under

the Rent Stabilization Law that the landlord of the mortgaged or secured building is not providing

required services.  The cases cited by the TASCO simply inquire into the adequacy of notice in

situations where notice is required.  They do not inquire into the question as to whether or not notice

must be given.  Furthermore, they involve situations in which the rights of a party may be directly

cut off or extinguished by government action, whether the party be a beneficiary of a trust who is

entitled to notice of an accounting, Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306

(1950), or a mortgagee who can lose his security interest in a tax sale of property, Mennonite Board

     1  Although TASCO characterizes its constitutional challenge as an "as applied" challenge, it
is in fact a facial challenge.  The argument that a mortgagee (or any other lienor) is entitled to
notice in a rent proceeding does not depend on the facts of this case, but would rather apply to
every proceeding.  The court below noted that "[a]n Article 78 proceeding is not the proper
method of testing the general constitutionality of a statute (Matter R & G Outfitters, Inc. v.
Bouchard, 101 AD2d 642.)" (A-17f)  Since this is an Article 78 proceeding, TASCO's cross-
claim was improper for an additional reason.
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of Missions v. Adams, 462 U.S. 791 (1983).  An administrative proceeding involving alleged

regulatory violations by a landlord and sanctions which can lead to a refund of rents to tenants will

not extinguish the rights of a mortgagee in the property and thus is not even remotely related to the

type of situation in which a mortgagee would be entitled to notice of a proceeding.  

The case relevant to the situation in this proceeding is O'Bannon v. Town Court Nursing

Center, 447 U.S. 773, 100 S.Ct. 2467, 65 L.Ed.2d 506 (1980), in which the Supreme Court held that

patients of a nursing home providing government-paid care under Medicare and Medicaid programs

were not entitled, under due process, to a hearing prior to decertification of the home's authority to

provide such care.  The Court's holding was based on  the distinction between direct and indirect

adverse effects of governmental action:

The simple distinction between government action that directly
affects a citizen's legal rights, or imposes a direct restraint on his
liberty, and action that is directed against a third party and affects the
citizen only indirectly or incidentally, provides a sufficient answer to
all of the cases on which the patients rely in this Court.  

*  *  *  *  

Over a century ago this Court recognized the principle that the due
process provision of the Fifth Amendment does not apply to the
indirect adverse effects of governmental action.  Thus, in the Legal
Tender Cases, 12 Wall 457, 551, 20 L Ed 287, the Court stated:

"That provision has always been understood as referring only
to a direct appropriation, and not to consequential injuries
resulting from the exercise of lawful power.  It has never been
supposed to have any bearing upon, or to inhibit laws that
indirectly work harm and loss to individuals."

*  *  *  *  

Similarly, the fact that the decertification of a home may lead to
severe hardship for some of its elderly residents does not turn the
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decertification into a governmental decision to impose that harm.

447 U.S. at 788-89.

In the case at bar the mortgagee's interest is even more indirect than were the interests of the

elderly residents in O'Bannon.  The elderly residents were receiving the care which the government

found no longer met statutory and regulatory standards.  In the case at bar, although the tenants of

Hyde Park were similarly not receiving the services to which they were entitled, that failure did not

even indirectly effect TASCO.  It was only the rent reduction which indirectly affected TASCO.

The interest of a mortgagee is no greater in the case at bar than it is in other administrative

proceedings involving violations and penalties.  Mortgagees have no right to intervene in

proceedings involving air pollution violations, sanitation violations, health code violations, building

violations, and the like.  In the same respect, they have no right to intervene in rent cases involving

a failure to maintain services.  If they did, not only would administrative proceedings and litigation

involving such matters would be swamped with mortgagees with no knowledge or direct interest in

the disputes between landlords and tenants seeking to intervene and argue that penalties should not

be imposed because their security interests might be compromised, but the rent agency would have

to do title searches in every one of the thousands of proceedings before it to identify mortgagees, and

presumably other lienors, and to serve them with notice of the rent proceedings.  This would cause

an unconscionable drain of limited resources solely in order to notify parties who have no direct

interest and no relevant information to offer in resolving disputes between tenants and landlords.

The remaining cases cited by TASCO concern either some general proposition about due

process which has no particular relevance to the issue herein, or a question as to whether actual

notice as opposed to notice by publication or some other kind of constructive notice is required. 
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Since no notice is required to be given to a mortgagee by DHCR, those cases are irrelevant.

Nevertheless, TASCO concedes that it had actual notice of the proceeding at least as early

as November, 1989, several months prior to issuance of the Commissioner's Order on March 9,

1990.   Moreover, TASCO states that the consolidated mortgage for the premises is dated March 31,

1986.  (A-252)  It is not credible to believe that TASCO would not have been advised at that time

of the DHCR proceeding. 

Although it had actual notice, TASCO made no effort to seek to intervene in the

administrative proceeding or to participate in any way.  Thus, even if TASCO were correct in

claiming that it had a constitutional right to notice, an alleged right which DHCR does not concede

exists, TASCO can show no prejudice or harm in DHCR's not giving notice, since TASCO had

actual notice.  As the Court stated in Drolet v. New York State Racing and Wagering Board, 115

Misc.2d 7, 453 N.Y.S.2d 361, 363 (Sup.Ct., Nas. Co., 1982):

The jurisdiction and powers of an administrative body derives from
the statute which created it.  (see Foy v. Schechter, 1 N.Y.2d 604, 154
N.Y.S.2d 927, 136 N.E.2d 883)  Thus, while adequate notice is
required in order to comply with constitutional guarantees of due
process, service of notice in the administrative context does not fulfill
the same jurisdiction acquiring function vis-a-vis the parties to the
proceeding as does a summons in a court proceeding.  For this reason
where there is actual notice, procedural irregularities are overlooked
since the object of the procedural requirement has been achieved
albeit in a technically improper manner.  (See, Avelli v. Town of
Babylon, 54 Misc.2d 662, 665, 283 N.Y.S.2d 261; Olin Industries v.
NLRB, 192 F.2d 799 [5th Cir. 1951]).

(emphasis added)

In the case at bar, since TASCO had actual notice of the proceeding, and since it was not

constitutionally entitled to notice from DHCR, it has no cause of action.  Therefore, the court

below properly dismissed the cross-claim.
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D.  THE CROSS-CLAIM WAS PROPERLY DISMISSED AS TASCO LACKS
    STANDING TO RAISE IT.

Another ground for dismissing the cross-claim which was raised below by DHCR but not

explicitly addressed by the court is that TASCO lacked standing to raise the cross-claim.  It is well

established that, in order to be entitled to seek judicial review of an administrative determination,

the petitioning party must show that the interest asserted is arguably within the zone of interest to

be protected by the statute.  A party not within the zone of interest to be protected does not have

standing to challenge the administrative order.  Dairylea Cooperative Inc. v. Walkley, 38 N.Y.2d 6,

377 N.Y.S.2d 451 (1975), Sun-Brite Car Wash, Inc., v. Board of Zoning and Appeals, 69 N.Y.2d

406, 515 N.Y.S.2d 418 (1987).  

A party's standing constitutes a question of subject matter jurisdiction,  Murray v. State

Liquor Authority, 139 A.D.2d 461, 527 N.Y.S.2d 384 (1st Dept. 1988).  The question as to whether

a party seeking relief is a proper party to request an adjudication is an aspect of justiciability which

must be considered at the outset of any litigation as a threshold issue.  Dairylea Cooperative Inc., v.

Walkley, 38 N.Y.2d 6, 377 N.Y.S.2d 451 (1975); Brindisi v. University Hospital, 131 A.D.2d 667,

516 N.Y.S.2d 745 (2nd Dept. 1987).

The case at bar involves an agency determination which reduced rents, pursuant to court

order, after a prior agency determination found that the landlord had failed to maintain services.  The

agency proceeding, which involved a question as to whether or not tenants were being provided with

building-wide services to which they are entitled under the Rent Stabilization Law, concerns only

the rights and obligations between the landlord and tenants.  

A mortgagee such as TASCO is not within the zone of interests intended to be protected by

29



the statute, i.e., the rights and obligations of tenants and landlords, and thus has no cognizable

interest in the administrative proceeding.  It's claim to be adversely affected by the proceeding must

therefore also fail.  The interests of a mortgagee are controlled by the contractual agreement between

it and the owner of property, a contractual agreement in which tenants of the property have no

interest.  The mere fact that a mortgagee has a security interest in the property because of the

mortgage agreement does not bring it within the zone of interests to be protected by the Rent

Stabilization Law, which law was enacted to protect the interests of tenants, not those who have liens

on property.

This Court in Buckingham Apartments, Inc. v. Doody, __ A.D.2d __, 560 N.Y.S.2d 318 (2nd

Dept. 1990), has held that where the economic harm alleged is not cognized by the Emergency

Tenant Protection Act ("ETPA"), standing is absent.  In that case the Town Board had passed a

resolution removing certain owner-occupied condominium and cooperative units from ETPA

regulation.  A group of owner-occupants, who were denied standing to challenge the resolution,

claimed that their property interests were directly affected.  The Court held:

...Here, the court correctly found that the plaintiffs have failed to
establish that the challenged resolution has caused them any injury
which falls within the zone of interests protected by the ETPA.

The ETPA was enacted:

"In order to prevent exaction of unjust, unreasonable and oppressive
rents and rental agreements and to forestall profiteering, speculation
and other disruptive practices tending to produce threats to the public
health, safety and general welfare *** in order to prevent uncertainty,
hardship and dislocation" (McKinney's Uncons Laws of NY Section
8622).

The minutes of the public hearing of May 25, 1988, which preceded
adoption of the challenged resolution, demonstrate that the plaintiff's
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interest lie exclusively in the preservation of the lower assessed
values for their properties which result when those properties fall
under ETPA regulation.  Inasmuch as the ETPA is not intended to
regulate or control property tax assessments, the instant complaint
fails to allege injury to the plaintiffs that is cognizable under the
ETPA, and the Supreme Court properly dismissed the complaint for
lack of standing.  Where, as here, the "economic harm" alleged is
outside the realm of the statutory right sought to be enforced, standing
is absent (see, Matter of Sun-Brite Car Wash v. Board of Zoning and
Appeals of Town of N. Hempstead, supra; Matter of Sheehan v.
Ambach, 136 AD2d, 28-29; see also, Matter of Ayers v. Coughlin, 72
NY2d 346, 355).

Likewise, in the case at bar, the Rent Stabilization Law is not intended to regulate the value

of the security interests of mortgagees in real property.  Since the economic harm alleged by the

intervenor is outside the realm of the Rent Stabilization Law, it has failed to allege an injury

cognizable under that law, and has no standing to challenge a determination as to whether tenants

have been provided required services or what sanctions should be imposed under that law if services

are not being provided by a landlord.   

By reason and logic, a party without standing to challenge an administrative determination,

has no standing to claim that it was constitutionally deprived of due process because it was not

notified by the administrative agency of the proceeding which resulted in that determination.  

It defies reason to imagine that a mortgagee has any role to play in a proceeding in which

tenants claim that services are not being provided by a landlord.  As for the rent reduction, once there

is a finding that services are not being maintained, the amount of the reduction involves solely the

application of a formula stipulated by Section 26-514 of the Rent Stabilization Law.  

With regard to the remanded proceeding in the case at bar, which solely determined the

amount of the rent reduction, that determination involved the simple application of a formula
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stipulated by Section 26-514 of the Rent Stabilization Law.  There is nothing discretionary in the

determination of the amount of the rent reduction, and the landlord, Hyde Park Associates, does not

claim otherwise. It only claims that the penalty is constitutionally excessive.  

As TASCO does not fall within the zone of interest to be protected by the Rent Stabilization

Law, it lacks standing to raise its cross-claim that it was entitled to notice of the administrative

proceeding.  Likewise, since TASCO does not have standing, it should not even have been permitted

to intervene in this Article 78 proceeding.

E.  THE CROSS-CLAIM WAS PROPERLY DISMISSED AS IT WAS NOT
    INTERPOSED UNTIL AFTER THE EXPIRATION OF THE SIXTY-DAY
    STATUTE OF LIMITATION.

The cross-claim was properly dismissed on the additional ground, not expressly addressed

by the court below, that the cross-claim was untimely, since the statute of limitations for

commencing an Article 78 proceeding challenging a DHCR order applies equally to a cross-claim. 

Williams v. Rensselaer County Board of Elections, 98 A.D.2d 938, 471 N.Y.S.2d 373, 375-76 (3rd

Dept. 1983).  The Third Department, in finding in Williams that the cross-petition was untimely

served, held that the cross-claim "was not entitled to the benefit of the relation back provision of

CPLR 203 (subd.[c]) since it is manifestly not a counterclaim, and a cross-claim is not permitted in

a special proceeding without court order..."  

In the case at bar, the cross-claim was received by mail by DHCR one hundred and thirty

(130) days after the issuance of the Commissioner's Order and one hundred nine (109) days after

TASCO admits to having received notice of the issuance of said Order.  Moreover, the cross-claim,

which should have been interposed by notice of cross-petition and cross-petition, rather than in an
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answer,2 was not personally served, as required by CPLR.  Nor was it ever served upon the Office

of the Attorney General, as is required by Section 7804(c) of the CPLR.  

The Rent Stabilization Law, New York City Administrative Code, Section 26-516(d),

provides for a sixty day statute of limitation running from the date of the rendering, i.e.,  issuance,

of a final PAR order by the Commissioner:

Any proceeding pursuant to article seventy-eight of the civil practice
law and rules seeking review of any action pursuant to this chapter
shall be brought within sixty days of the expiration of the ninety day
period and any extension thereof provided in subdivision h of this
section or the rendering of a determination, whichever is later.

                                  (emphasis added)

McKinney Unconsol. Laws Supp. 1989.

The Rent Stabilization Code also requires that proceedings for judicial review of final

determinations of the Rent Commissioner must be commenced within sixty days of the issuance of

such determination.  Section 2530.1. provides in relevant part:

A proceeding for judicial review of an order pursuant to Section
2526.2(c)2 or Section 2529.8 of this title shall be brought within 60
days after the issuance of such order.

The four month general time limitation in C.P.L.R. Section 217 by its terms yields to shorter

limitations periods where specifically provided by the governing substantive statute:

"Unless a shorter time is provided in the law authorizing the proceed-
ing, a proceeding against a body or officer must be commenced
within four months after the determination to be reviewed becomes
final and binding upon the petition or the person whom he represents.
. ."

(Emphasis added)

     2  See, Balaban v. Phillips, 138 Misc.2d 990, 526 N.Y.S.2d 347 (Civ. Ct., N.Y. Co.,
Dankberg, J., 1988).
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It is well settled that where a shorter period for instituting an Article 78 is in effect that period

applies.  This rule has been applied to cases involving other administrative agencies.  For example,

in Westbrook Farms, Inc. v. Day, 83 Misc.2d 1072, 374 N.Y.S. 2d 535 and Davis v. Anderson, 51

A.D.2d 528, 379 N.Y.S.2d 85 (1st Dept. 1976) the statutory period of 30 days was affirmed.  The

same result obtained by this Court in Levi Obedian & Ben Levi, et al. v. New York State Department

of Environmental Conservation, 108 A.D.2d 749, 485 N.Y.S.2d 96, 97 (2d Dept., 1985):

While ECL 25-0404 results in shortening the available period of
limitations to within 30 days and may, in some situations, lead to a
harsh result, the remedy lies with the Legislature.  We have consid-
ered the arguments raised by petitioners and find them without merit.

Thus, it is clear that, pursuant to the Rent Stabilization Law and the Rent Stabilization Code,

TASCO was required to serve its cross-claim within 60 days of that determination.  

Inasmuch as TASCO's Answer containing the cross-claim was not served upon DHCR until

July 16, 1990, one hundred twenty-nine days after the challenged order was issued, and not even

until one hundred eight days until after TASCO had received notice of the order, its cross-claim was

not been commenced within the requisite 60 day time limitation, is therefore untimely, and must be

dismissed.3

It should be noted that DHCR, prior to expiration of the 60 day statute of limitations, pointed

out to TASCO and the court below that pleadings raising an independent claim would have to be

served within the statute of limitations.  See, Affidavit in Opposition to Motion to Intervene of

     3  To the extent that TASCO appears to be claiming that its right to notice extends to the
initial services reduction proceeding instituted by the tenants in 1983, TASCO's cross-claim has
been interposed some four and half years after that proceeding was finally determined by the
Commissioner's February 11, 1986 Order, and almost two years after that Order was affirmed by
the Appellate Division.  
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Richard Hartzman, sworn to on April 20, 1990, paragraph 13 (A-258).  That TASCO may not have

been required to serve a proposed pleading in support of its motion to intervene, does not eliminate

the requirement of timely commencing a cross-claim by serving the appropriate pleading. 

Furthermore, a cross-claim is not entitled to the benefit of the relation back provision of CPLR

203(c), since it is not a counterclaim.  Williams v. Rensselaer County Board of Elections, supra, 471

N.Y.S.2d at 375.

The courts have generally recognized that Section 26-516 d. of the Administrative Code

requires parties to commence proceedings challenging determinations rendered pursuant to the Rent

Stabilization Law within 60 days of the determination.  In Cucin  v. Division of Housing and

Community Renewal, et al., Sup. Ct., N.Y. Co., Index No. 21927/87 (Sandifer, J.), aff'd, __A.D.2d

__,   N.Y.S.2d  , December 15, 1988 (1st Dept), the Court dismissed a proceeding as untimely,

stating:

The Court finds that this Article 78 proceeding was not instituted in
a timely manner.  Pursuant to section 26-516(d) of the Rent Stabiliza-
tion Law and section 26-411(a)(1) of the Rent Control Law, the
petitioner was obligated to institute this proceeding within sixty days
of the issuance of the order which is sought to be reviewed ...

The petitioner instituted this proceeding within sixty-five days after
issuance of the final administrative order, the petition must, therefore,
be dismissed in its entirety...

In Somlo v. State Division of Housing and Community Renewal, 142 A.D.2d 535, 531

N.Y.S.2d 3 (1st Dept. 1988), in holding that an Article 78 proceeding commenced by service upon

the Office of the Attorney General in a timely manner but upon the Division a day later was not

timely brought, the Court noted that:

Petitioners had sixty days from the date of the November 25, 1986
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determination in which to commence this Article 78 proceeding
(Section 26-516 d, Administrative Code of the City of New York).

In Matter of Magid v. Gabel, 25 A.D.2d 649, 268 N.Y.S.2d 551 (1st Dept., 1966), the court

dismissed a petition which was filed one day after the expiration of the thirty-day statute of

limitation.

In Matter of Rosenblatt v. City Rent and Rehabilitation Administration, 38 M.2d 253, 235

N.Y.S.2d 280 (Sup. Ct., N.Y. Co., 1962, Amsterdam, J.), the Court said:

"* * * The cases are legion that the statute is to be strictly applied and
that the failure to institute a petition within the thirty days from the
issuance of the order sought to be reviewed is a bar to an Article 78
proceeding (Matter of Unity Estates, Inc. v. Abrams, 3 App. Div.2d
699, 159 N.Y.S.2d 40)***

Accordingly, the cross-motion is granted dismissing the petition.***"

That a party may not receive an order until a few days after mailing and thus may have less

than sixty days to prepare its papers is not inconsistent with the statute or violative of due process

and does not render the appeals process meaningless.  See, e.g., Oak Island Beach Association v.

Flacke, 96 A.D.2d 841, 465 N.Y.S.2d 596 (2nd Dept. 1985), lv. to appeal den., 62 N.Y.2d 606, 482

N.Y.S.2d 1023, and Levi Obedian & Ben Levi, et al. v. New York State Department of Environmen-

tal Conservation, 108 A.D.2d 749, 489 N.Y.S.2d 96, 97 (2d Dept., 1985), in which the Courts, in

interpreting ECL 25-0404 (which requires parties to seek judicial review "within thirty days from

the date of the Commissioner's order"), noted that "the limitations period commences from the date

of the order and not the date of service.  Hence the date of service is irrelevant," (Oak Island), and

that "[w]hile ECL 25-0404 results in shortening the available period of limitation to within 30 days

and may, in some situations, lead to a harsh result, the remedy lies with the Legislature" (Obedian).
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In the case at bar, TASCO had ample time to plead its cross-claim prior to the expiration of

the 60 day statute of limitations.  It not only had notice but was able to prepare and obtain an Order

to Show Cause seeking intervention within thirty-five days after issuance of the Commissioner's

Order.  But even after being apprised of the statute of limitations by DHCR only a week later, it still

made no effort to plead its cross-claim until long after the statutory time period had expired. 

Furthermore, even counting from the time TASCO had notice of the Commissioner's Order, one

hundred eight days elapsed before its pleading was served.

It is well settled that where an Article 78 proceeding is commenced after the expiration of

the applicable statute of limitations the petition must be dismissed.  Fiore v. Board of Education

Retirement System, 48 A.D.2d 850, 369 N.Y.S.2d 179 (2d Dept. 1975); Qualey v. Shang, 70 A.D.2d

619, 416 N.Y.S.2d 315 (2d Dept. 1979).

In view of the untimely commencement of TASCO's cross-claim, the court had an additional

ground upon which to dismiss it.
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CONCLUSION

For the foregoing reasons, the Commissioner's order should be affirmed, Section 26-514 of

the Rent Stabilization Law found to be constitutional and the petition dismissed.

Dated: Bronx, New York
  May 24, 1991

Respectfully submitted,
DENNIS B. HASHER
Attorney for Respondent
New York State Division of 
Housing and Community Renewal
One Fordham Plaza--4th Floor
Bronx, New York 10458
Tel No. (212) 519-5769

                                  

Richard Hartzman
of Counsel
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