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This is an appeal from an order of the Supreme Court (Rosenzweig, J.) entered in the office

of the Queens County Clerk on January 13, 1989, which denied appellants-owners' motion for an

order prohibiting the New York State Division of Housing and Community Renewal (hereinafter

"DHCR") from reopening, because of an irregularity in a vital matter, an order issued by DHCR on

June 14, 1988. 

COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Did the court below properly exercise its discretion in denying the owners' application for

the extraordinary remedy of a writ of prohibition where the owners' rights were fully protected by

the normal administrative procedure?

The court below implicitly answered in the affirmative.

2.  Did DHCR have authority to reopen the administrative proceeding based upon an

irregularity in a vital matter?

The court below did not address the question.

COUNTER-STATEMENT OF THE CASE

It is axiomatic that the extraordinary remedy of a writ of prohibition pursuant to Article 78

of the Civil Practice Law and Rules is available only in very limited and most compelling

circumstances.  Morganthau v. Erlbaum, 59 N.Y.2d 143, 464 N.Y.S.2d 392 (1983).  Relief under

the writ of prohibition is rarely granted by the courts, and then only to prevent an "arrogation of

power" where a court or administrative body acts or threatens to act in excess of its powers and "it

affirmatively appears that this will be done in violation of a person's rights...especially constitutional

rights."  La Rocca v. Lane, 37 N.Y.2d 575, 376 N.Y.S.2d 93 (1975).

In the case at bar the owners sought the relief of a writ of prohibition to bar DHCR from
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exercising its lawful authority to reopen an order, which had granted a major capital improvement

rent increase for the installation of new windows, because of an irregularity in a vital matter. 

Contrary to the owners' contentions, DHCR can, as it did in the case at bar, reopen a proceeding

more than 60 days after issuance of an order. 

In addition, the owners' claim that there was no irregularity in a vital matter does not present

a question as to whether the Division has jurisdiction to reopen proceedings, but rather a question

as to whether the agency abused it discretion in the exercise of its lawful authority.  It thus does not

constitute a basis for the remedy of a writ of prohibition, which can only be granted where an agency

has acted without or in excess of its jurisdiction.  

Furthermore, there was no abuse of discretion in the case at bar.  The administrative

proceeding was reopened because of a clear irregularity in a vital matter--there was neither a

sufficient basis in the administrative record to reach a conclusion as to the tenants' complaints

regarding the adequacy of the window installation, nor to determine the date and necessity of the

installation; and this insufficiency was due to the improper processing of the matter.  Both matters

are of central importance in determining whether or not the owners were entitled to building-wide

rent increases for major capital improvements.

Furthermore, the procedural defects in the manner in which the owners' application was

brought before the court warrant its denial.  

The court below soundly exercised its discretion in denying the owners' application, holding

that:

Nothing contained in the papers herein would justify the invocation
of the unusual remedy of prohibition.  Petitioner's rights are fully
protected by the normal procedure of allowing the administrative
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proceeding to continue to completion and the aggrieved party, if any,
then bringing an Article 78 proceeding to review.

COUNTER-STATEMENT OF THE FACTS

This proceeding involves the housing accommodations known as 66-22 Fleet Street, Forest

Hills, New York.  In January, 1986, the owners filed an application with the Division for Major

Capital Improvement ("MCI") rent increases based upon the installation of new thermal windows

building-wide and a new parapet wall.  (Record, 55)

The District Rent Administrator granted the owners' application on July 27, 1987, finding

that:

An answer was received from the Fleetwood Tenants Association
objecting to the owners application, but making no relevant complaint
pertaining to the installation.

(Record, 25).   

In response, the tenants filed various Petitions for Administrative Review ("PARs")

contending that the new windows were inferior to the old ones, that leaks occur, that the windows

were hard to open and close, that the subject premises was less than twenty-five years old when the

new windows were installed, that the new parapet wall does not constitute an improvement, and that

the old parapet did not need to be replaced.  (Record, 56)

Subsequent thereto, the tenants brought the Article 78 proceeding under the within caption

and index number, claiming that their PARs had been "deemed denied" as DHCR had not rendered

determinations, and requesting that the court annul those "deemed denials".  The proceeding was

remitted by the court below to DHCR for determination of the PARs.  (Record, 30)

On June 14, 1988, the Deputy Commissioner issued an order denying the tenants' PARs and
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affirming the MCI rent increase granted by the Rent Administrator. (Record, 41-43)

By letter to DHCR dated July 12, 1988, the tenants requested reconsideration of the

Commissioner's order because of the District Rent Administrator's failure to conduct an inspection

to evaluate the tenants' complaints as to the inadequacy of the window installation, despite the

submission of a building survey showing substantial tenant complaints as to the poor condition of

the new windows.  (Record, 47-48)

DHCR, by letter dated August 3, 1988, gave notice to all the parties of an intent to reopen

its administrative determination of June 14, 1988.  This letter stated in pertinent part:

These Administrative Review Orders and Opinions should be
reopened upon reconsideration due to an irregularity in a vital matter.
. . Review of the record discloses that the tenants raised no substantial
issues about the parapet wall but made specific, substantial com-
plaints about the newly installed windows.  Among these complaints
were allegations that the new windows fit poorly and let cold air in;
that the windows would not lock, open and close properly; that holes
were left around air conditioners; and, that strips of unpainted wood
were attached next to the new windows.

These orders will be reopened for the purpose of remanding the
matter to the Administrator, who should conduct a physical inspec-
tion to ascertain whether the newly installed windows are, in fact,
defective as alleged by the tenants. . .

Another issue to be considered on remand is the age of the windows
at time of replacement.  The owner's MCI application gives Septem-
ber, 1985 as the completion date of the installation.  The owner has
submitted a building construction application from 1959, but there is
no indication of when construction actually commenced. . .  

(Record, 45-46)

The owners' attorneys responded to this notice of DHCR's intention to reopen, by letter dated

August 12, 1988, objecting to the reopening.  (Record, 50-54)
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On September 19, 1988, the Deputy Commissioner issued an Order reopening the proceeding

and dismissing certain of the tenant's PARs and remanding others in accordance with the notice of

August 3, 1988.  (Record, 55-58)  The Commissioner stated in pertinent part:

Operational Bulletin 84-4 provides in pertinent part that the installa-
tion of new prime windows building-wide constitutes a major capital
improvement.  In cases where the old windows were more that [sic]
25 years old, the Rent Administrator shall grant a rent increase based
upon the full substantiated cost of the new windows.  In those cases
where the old windows were between 15 and 25 years old, the Rent
Administrator may grant a rent increase based upon the full substanti-
ated cost of the new windows if the Rent Administrator determines
that replacement windows were necessary.

In the instant case the Commissioner is of the opinion that there was
an irregularity in a vital matter warranting a reopening and directs that
upon remand of CA 11024-RT, BI 130125-27RT, BI 130138-RT and
BH 130266-RT, the Rent Administrator cause a physical inspection
to be conducted to ascertain whether the newly installed windows are
in fact defective as alleged by the tenants...

The Rent Administrator upon remand should also consider the age of
the windows at the time of replacement.  The owner's Major Capital
Improvement application gives September, 1985, as the completion
date of the installation.  The owner has submitted a building construc-
tion application from 1959, but there is no indication of when
construction actually commenced....Pursuant to Operational Bulletin
84-4, the age of the windows is relevant to the rent increase to be
granted for their installation.

(emphasis added)

(Record, 57)  The Commissioner directed that the prospective rent increases were to remain in effect

until a new order was issued, but stayed the retroactive rent increases.  (Record, 59)

The owners then brought on this application for a writ of prohibition by Order to Show Cause

signed on October 3, 1988, claiming that DHCR did not have authority to reopen the proceeding. 

DHCR, in response to the owners' application for a writ of prohibition, not only claimed that the
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agency properly acted within its jurisdiction and that there was no basis for granting the application,

but also requested that the application be dismissed because of fundamental procedural defects. 

DHCR argued in its papers that:

12.  Before turning to the merits of the application for a writ of
prohibition, it must be pointed out that the procedure and manner in
which this application has been brought before the Court is improper
and should be denied for that reason alone.  First, the application is
not supported by a Verified Petition as is required by CPLR Articles
4 and 78 in order to commence a proceeding against a governmental
agency.  There is only an affidavit in support of the application. 
Accordingly, the Court should not have issued an Order to Show
Cause.

13.  Secondly, this application has been made in a proceeding
previously brought by the tenants of the premises simply seeking to
have their "deemed denied" PARs annulled by the Court.  There is no
relationship between the tenants' Article 78 proceeding and the
application now before the Court for a writ of prohibition.  The
owners are not even the petitioners in the proceeding, as can be seen
from the caption.  Furthermore, the Order of the Division against
which the owners seek a writ of prohibition were not issued at the
time of the tenants' Article 78 proceeding.  The owners are required
to commence their own Article 78 proceeding brought on Notice of
Petition or Order to Show Cause and Verified Petition in order to
bring before the court their application.  Thus the application should
be denied because of these procedural defects.

(Record, 63-64)

The court below denied the owners' application, holding in its January 9, 1989 order that:

Nothing contained in the papers herein would justify the invocation
of the unusual remedy of prohibition.  Petitioner's rights are fully
protected by the normal procedure of allowing the administrative
proceeding to continue to completion and the aggrieved party, if any,
then bringing an Article 78 proceeding to review.

(Record, 4)  The owners filed a notice of appeal on January 30, 1989.

Subsequent to the lower court proceedings, and before this appeal was perfected by the
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owners, the District Rent Administrator, on May 17, 1989, issued an order disallowing the MCI rent

increase for the window installation.  The District Rent Administrator found that the windows were

less than 25 years old  and, based upon inspections of the premises, that 18 of the 56 apartments had

faulty window installations.

The owners thereupon filed a PAR on June 1, 1989, which among other things claims that

the reopening of the proceeding was "illegal".  Thus, the owners have preserved the issue which they

raised concerning the alleged "illegality of the reopening", and fully protected their rights by

following the normal procedure of raising the issue in their PAR so that they may seek judicial

review upon its determination if they believe themselves aggrieved.

ARGUMENT  

THE COURT BELOW PROPERLY DENIED THE APPLICATION
FOR THE EXTRAORDINARY REMEDY OF A WRIT OF
PROHIBITION, AS DHCR WAS ACTING WITHIN ITS AUTHO-
RIZED POWERS IN A MATTER OVER WHICH IT HAD JURIS-
DICTION, AND AS THE APPELLANTS' COULD FULLY
PROTECT ITS RIGHTS BY THE NORMAL PROCEDURE OF
ALLOWING THE ADMINISTRATIVE PROCEEDING TO
CONTINUE TO COMPLETION, WITH THE AGGRIEVED
PARTY, IF ANY, THEN BRINGING AN ARTICLE 78 PROCEED-
ING TO REVIEW.             

It is axiomatic that the extraordinary remedy of a writ of prohibition pursuant to Article 78

of the Civil Practice Law and Rules is available only in very limited and most compelling

circumstances.  Morganthau v. Erlbaum, 59 N.Y.2d 143, 464 N.Y.S.2d 392 (1983).  Relief under

the writ of prohibition is rarely granted by the courts, and then only to prevent an "arrogation of

power" where a court or administrative body acts or threatens to act in excess of its powers and "it

affirmatively appears that this will be done in violation of a person's rights...especially constitutional
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rights."  La Rocca v. Lane, 37 N.Y.2d 575, 376 N.Y.S.2d 93 (1975).

The common law writ of prohibition is codified in CPLR 7803(2) which provides that a party

may seek relief when:

The body or officer is proceeding or is about to proceed without, or
in excess of jurisdiction.

The rule is well-established that a writ of prohibition is an extraordinary remedy which never

issues as of right, but only in the sound discretion of the court.  Morgenthau, supra.  In exercising

its discretion upon the deliberation of a petition for a writ of prohibition, the court must give weight

to several factors: (1) whether the body or officer is proceeding either without or in excess of its

jurisdiction, (2) whether the party seeking the writ has available other remedies at law or in equity

or by appeal, and (3) whether the party seeking the writ is threatened with irreparable injury if the

writ is not issued. Morganthau, supra.  See also, Dondi v. Jones, 40 N.Y.2d 8, 386 N.Y.S.2d 4

(1976).

With regard to the second aforementioned factor, the Court of Appeals held in American

Transit Insurance Company v. Corcoran, 65 N.Y.2d 828, 493 N.Y.S.2d 122 (1985):

Prohibition is not available to prevent administrative action unless the
agency is acting in a judicial or quasi-judicial capacity (see, Siegel,
N.Y. Prac. §559; 23 Carmody-Wait 2d, N.Y. Civ. Prac. §145.210)
and even then it is generally not appropriate if another avenue of
judicial review may be pursued without irreparable injury to the
applicant (see, Matter of City of Newburg v. Public Employment
Relations Bd., 63 N.Y.2d 793, 481 N.Y.S.2d 327, 471 N.E.2d 140).

Since the applicant in American Transit Insurance Company had the remedy of an ordinary

Article 78 certiorari proceeding after its administrative remedies were exhausted, the Court of

Appeals stated that, "a motion to dismiss the petition should have been made and granted" 493
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N.Y.S.2d 122, 123.  

In the case at bar the landlords also have available the ordinary remedy of Article 78

certiorari review after a final administrative determination is rendered, if they should feel aggrieved

by that final determination.  The owners have indeed raised, in their currently pending PAR, the very

issues concerning the reopening which they raised in their improper application for a writ of

prohibition and on this appeal; and they will be able to raise them on judicial review after the PAR

is decided.  Because the Article 78 remedy is available, the extraordinary remedy of prohibition is

simply unavailable.

In attempts to enjoin the rent regulatory agencies of this State from performing their statutory

responsibility to hear and resolve matters arising under the rent laws, there is a long and unbroken

line of appellate court precedents which have rejected attempts to stay actions of the rent agencies. 

Courts have repeatedly stated that the only available remedy for a party is ordinary judicial review

after the agency has issued a final determination. Suppus v. Bradley, 278 App. Div. 337, 105

N.Y.S.2d 4, aff'd 18 A.D.2d 796, 236 N.Y.S.2d 1022 (1st Dept., 1963); Karesh v. Altman, 42 A.D.2d

931, 347 N.Y.S.2d 716 (1st Dept., 1973).

As the Court stated in Suppus:

When administrative procedures are afforded, resort may not be to the
court until exhaustion of such process...and the rule may not be
circumvented by asserting that holding the prescribed administrative
hearing would result in damages...

If plaintiffs comply with the regulations and establish the conditions
set forth therein and the commission refuses to issue a certificate of
necessity, judicial review of the commission's findings and conclu-
sions and the regulations themselves may be had under article 78 of
the Civil Practice Act on the ground that the regulations of their
application to a particular state of facts by the commission are either
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arbitrary, illegal or unconstitutional." 105 N.Y.S.2d at 51.

This extraordinary remedy -- a writ of prohibition -- cannot be used when an Article 78

proceeding is available to correct any errors of law committed by the rent agency:

A proceeding in the nature of prohibition is proper to prevent a body
of officer, having judicial power, from exceeding its jurisdiction in
the exercise of such power or to prevent it from asserting jurisdiction
where it has none.  This is an extraordinary remedy, however, to be
resorted to only in cases of extreme necessity when the usual
remedies are unavailable and should not be granted when there is
opportunity for correction of errors afforded the party who claims he
is aggrieved.

In the instant proceeding, Section Y41-8.0 of the Administrative
Code [predecessor of Section Y51-9.0] states the procedure to be
followed by any person subject to the provisions of an order... within
the City Rent Agency.  Section Y41-9.0 of said final determination
and further provides that such judicial review is the exclusive method
to be followed.  Here the petitioners have not followed the procedures
so enacted.  The administrative procedure has not been exhausted and
there is no final order to review."  (Emphasis supplied)  St. James
Associates v. Gabel, 36 Misc.2d 1023, 233 N.Y.S.2d 733 (N.Y. Sup.
1962).

Courts have consistently held that a party must exhaust its administrative remedies before

resort to the courts may be had, as the statute herein provides.  See, e.g., Greystone Mgt. v. CAB,

94 A.D.2d 614, 462 N.Y.S.2d 13 (1st Dept., 1983), aff'd, 62 N.Y.2d 763, 477 N.Y.S.2d 315 (1984).

Attempts to by-pass the administrative process have been rejected uniformly over the years. 

Thus, in Brownrigg v. Herk Estates, 276 App. Div. 566 (1st Dept., 1950), the Appellate Division

held:

In enacting this legislation, the Congress of the United States
evidently intended to confer administrative duties pertaining to the
housing situation upon the Federal Housing Expediter.  It was not
intended to confer upon the courts ... the duties of the Housing
Expediter arising out of these Federal statutes, and the jurisdiction of
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the courts with respect to such matters is limited to legal steps which
may be taken after the Housing Expediter has acted.  The courts are
not to exercise the judgment of the Expediter.  This is clear from an
examination of these statutes and the regulations adopted thereunder.

See, also, Matter of Rigg, etc. v. Gabel, 37 Misc.2d 1069, 235 N.Y.S.2d 49, aff'd, 18 A.D.2d 796,

236 N.Y.S.2d 1022 (1st Dept., 1963).

In Arist Associates, Inc. v. Cohn, (n.o.r.) (Sup. Ct., N.Y. Co., Schwartz, J., Index No.

16447/78), the Court refused to enjoin the Rent Commission from holding harassment hearings.  The

Court, in dismissing the application, held:

Plaintiff now seeks to enjoin a scheduled hearing before the Rent
Commissioner on the grounds that the hearing is now academic, that
defendant does not have jurisdiction and that plaintiff, desirous of
rehabilitating its building, will suffer irreparable injury due to
potential penalties or potential deferral of plans and permits resulting
from the proceeding before defendant.

The relief requested is premature.  Defendant is charged by law to
take the very action plaintiff seeks to enjoin.  (Yorkshire Assoc. v.
Halpern, 39 Misc.2d 367).

Plaintiff's sole remedy is a proceeding pursuant to Article 78 CPLR
after the administrative determination is made.  (Administrative Code
of the City of New York, Section Y51-9.0[a], [1]).  (Emphasis
Supplied)

In another case in which the Court rejected a landlord's application for a writ of prohibition,

the Court stated:

Petitioner expressly proceeds pursuant to CPLR 7803(2) which
authorizes this court to enjoining a body or officer upon a demonstra-
tion that such body or officer is "proceeding or is about to proceed
without or in excess of jurisdiction".  Essentially, this section is a
statutory enactment of the common law writ of prohibition (see
generally Siegel, New York Practice (1978), section 559, pp 780-782;
LaRocca v. Lane, 37 N.Y.2d 575; Schuyler v. St. Univ., 37 A.D.2d
278; Milonas v. Schwalb, 65 Misc.2d 1042; St. James Assoc. v.
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Gabel, 36 Misc.2d 1023).  An article 78 proceeding in the nature of
a writ or prohibition is an extraordinary remedy requiring a clear
demonstration that the proceeding to be enjoined potentially violated
the movant's constitutional rights or that there is clearly lacking
jurisdiction to maintain the proceeding (DeLorenzo v. Murtagh, 36
.Y.2d 306; LaRocca v. Lane, supra; Milonas v. Schwalb-supra). 
Unless the proceeding threatens to violate a fundamental constitu-
tional right, courts are properly loathe to grant such relief.

Petitioners, in seeking an order in the nature of a writ of prohibition,
have the heavy burden of demonstrating why the hearing should not
go forward in the first instance and the question of any alleged
infirmities should be reserved for review when, and if, a final
determination, adverse to petitioner, is issued (Matter of Suppus v.
Bradley, 275 App. Div. 337, 339; Karesh v. Altman, 42 A.D.2d 931). 
To do so, the petitioner must establish both the gravity of the
potential harm and the inadequacy of later review to undo the harm. 
Finally, where as here there is an express statutory scheme for review
of such administrative determinations, which scheme is expressly
stated to be exclusive, it should be presumed that the legislature
provided an adequate course of proceeding." 

Belnord Holding Corp. v. Joy, Sup. Ct., N.Y. Co., N.Y.L.J., January 26, 1979, (Kassa, J.).  See, also,

Mita Realty v. New York City Dept. of Housing Preservation and Development, N.Y.L.J., October

3, 1980, p, 5, c. 4 (Sup. Ct., N.Y. Co., Schwartz, J.); and In re Gallery Apartment Corp., (Leventhal,

J.), N.Y.L.J., April 5, 1973, p. 2, c. 3, (Sup. Ct., N.Y. Co., Lupiano, J.).

The owners in the case at bar fail to show that any grounds for a writ of prohibition exist. 

In fact, they concede the authority of the Division to reopen a proceeding under specified

circumstances.  Indeed, the courts have long recognized that administrative agencies have authority

to reopen proceedings in certain limited circumstances, i.e., where the determination is the result of

illegality, irregularity in a vital matter, or fraud.  See, Cupo v. McGoldrick, 278 A.D. 108, 103

N.Y.S.2d 633 (1st Dept. 1951) (State Rent Administrator); Jones v. Schenectady Boys Club, Inc.,

276 App. Div. 879, 93 N.Y.S.2d 764 (3rd Dept. 1949) (Workers Compensation Board).  The Court
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in Jones speaks of the agency's "continuing jurisdiction" to rescind and modify its determinations.

However, rather than challenging the Division's authority to reopen proceedings, the owners

erroneously argue that this authority ceases sixty (60) days after an order is issued (the time within

which an Article 78 proceeding must be commenced against the Division).  The owners' erroneous

view is based on an incorrect reading of §2529.9 of the Rent Stabilization Code, which provides:

The Commissioner, on application of either party or on his own
initiative, and upon notice to all parties affected, may, prior to the
date that a proceeding for judicial review has been commenced in the
Supreme Court pursuant to Article 78 of the Civil Practice Law and
Rules, issue a superseding Order modifying or revoking any Order
issued by him under this or any previous Code where he finds that
such Order was the result of illegality, irregularity in vital matters or
fraud.

This regulation does not limit the time period in which a proceeding may be reopened.  The

phrase, "prior to the date that a proceeding for proceeding for judicial review has been commenced

in the Supreme Court pursuant to Article 78 of the Civil Practice Law and Rules" (emphasis added),

is not a "statute of limitations" precluding modification or revocation of orders.  Rather, it is meant

to address the situation which occurred in Cupo v. McGoldrick, supra, in which the Court held that

an administrative agency cannot on its own motion reopen a matter if there is a pending Article 78

proceeding challenging that matter.  In such a situation, the agency must seek leave of the Court to

remand to the agency.  Under the regulation, if there is no pending Article 78 proceeding, the

Division is free to reopen a proceeding at any time upon a finding of illegality, irregularity in a vital

matter, or fraud.  

The language of the regulation clearly reflects DHCR's interpretation.  It refers to a case in

which an Article 78 proceeding "has been commenced", i.e., an actual event which has already taken
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place.  Only if that event actually occurs, must DHCR then seek permission from the court to

remand, as per Cupo.  If the regulation were referring to a generalized "statute of limitations", it

would contain something like the phrase "prior to the date by which a proceeding for judicial review

must be commenced", i.e., a future cutoff date.  The actual language of the regulation does not allow

for such an interpretation.

DHCR's interpretation of the scope of the regulation is consonant with the statutory power

and authority granted to the agency.  Section 8 the State Enabling Act, Chapter 21, Laws of 1962

(McK. Unconsol. Laws, Section 8608) provides in pertinent part as follows:

Judicial Review.  Any person who is aggrieved by the final determi-
nation of the city housing rent agency in an administrative proceeding
protesting a regulation or order of such agency may, in accordance
with article seventy-eight of the civil practice law and rules, within
sixty days after such determination, file a petition with the supreme
court specifying his objections and praying that the regulation or
order pretested by enjoined or set aside in whole or in part. * * * 
Upon the filing of such petition the court shall have jurisdiction to set
aside the regulation or order protested, in whole or in part, to dismiss
the petition, or to remit the proceeding to the city housing rent
agency; provided, however, that the regulation or order may be
modified or rescinded by the city housing rent agency AT ANY
TIME not-withstanding the pendency of such proceeding for review.
* * *  

(emphasis added)

The State Enabling Act is the enabling legislation for rent stabilization.  As such the

provisions in the State Enabling Act which authorize the city rent agency to reopen proceedings

arising under the Emergency Housing Rent Control Law are equally applicable to proceedings

arising under rent stabilization.

The judicial review provisions of the State Enabling Act (Section 8 Chapter 21, Laws of

1962) have been held applicable to proceedings arising under rent stabilization in which the
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Division's predecessor the Conciliation and Appeals Board (CAB) has been involved.  The CAB was

the agency previously charged with the duty of enforcing the Rent Stabilization Law.  I n

Windsor Park Tenants' Association v. CAB, 59 A.D.2d 121, 397 N.Y.S. 828, at 841 (2nd Dept.

1977) this Court found the judicial review provisions of the State Enabling Act, specifically Section

8 of Chapter 21, Laws of 1962, to be applicable to rent stabilization cases. The Court held:

we now hold that for purposes of appeal the CAB has the same rights
and privileges...as a "city housing agency".

The Appellate Division, First Department, in Greystone Management v. Conciliation and

Appeals Board, 94 A.D.2d 702, 462 N.Y.S.2d 13 (1st Dept. 1983), aff'd 62 N.Y.2d 763, 477

N.Y.S.2d 315 (1984), held that provisions of Section 8 of the State Enabling Act applicable to the

City Rent agency which administered rent control was similarly applicable to the CAB.  The Court

said:

We hold further that for purposes of judicial review, the provisions
of Section 8 of the Local Emergency Housing Rent Control Law
apply to CAB equally as the Housing Preservation and Development
Agency and thus, the institution of an action such as this is barred, the
exclusive remedy being an Article 78 proceeding following issuance
of a final order or determination...In this regard the board has been
accorded the same administrative review position vis-a-vis judicial as
City Rent Administration under rent law.  (emphasis added)

Pursuant to the Omnibus Housing Act, Chapter 403 Laws of 1983, The Division succeeded

the CAB in administering the Rent Stabilization Law.  Section 16 of Chapter 403, Laws of 1983

provides that the functions of the CAB be transferred to the Division:

Transfer of Functions.  All of the functions and powers possessed by
and all the obligations and duties of the conciliations and appeals
board, are hereby transferred and assigned to, assumed by and
devolved upon the division of housing and community renewal.
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In view of the fact that the judicial review provisions of the State Enabling Act have been

applied to proceedings involving the CAB, the Division as successor to the CAB is entitled to the

same rights possessed by the CAB including the right to reopen proceedings "at any time".

In the case relied upon by appellants, Linick v. Kev Realty Co., Inc., 147 A.D.2d 388, 537

N.Y.S.2d 81 (1st Dept. 1989), the First Department erroneously interpreted the regulation contained

in the New York City rent control regulations, 9 NYCRR Section 2208.13(a), which is essentially

identical to the provision of the Rent Stabilization Code which is at issue herein.  DHCR was not

a party to that action and thus is neither bound by the decision, nor did the Court have the benefit of

DHCR's interpretation of the regulation.  

The First Department likewise erred in another newly rendered decision,  Mejia v. Coleman

& Vasquez, N.Y.L.J., Thursday, February 8, 1990, p. 21, col. 1., which incorrectly interprets the

provision of the Tenant Protection Regulations, 9 NYCRR Section 2507.8, also essentially identical

to provision at issue herein.  As in Linick, DHCR was not a party to the proceeding, and did not have

the opportunity to present its interpretation to the Court.

In promulgating the Rent Stabilization Code, DHCR did not intend to limit its authority to

reopen, modify or rescind orders as provided for in the State Enabling Act.  A careful reading of the

language of the regulation shows that it does not defeat the Division's "continuing jurisdiction",

Jones v. Schenectady Boys Club, Inc., supra, except under the circumstances delineated in Cupo,

supra, that is, when there is a pending Article 78 proceeding seeking review of an order.  That this

should be so is a matter of common sense.  To take the most obvious example, fraud may not be

discovered until long after an administrative determination.  Should reopening upon discovery of

fraud be precluded simply because a request for consideration was not made within the sixty day
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period for commencing an Article 78 proceeding?  Clearly not.  

It is well settled that the agency's interpretation of the regulations which it promulgates and

administers, if reasonable, is entitled to judicial deference.  Indeed, the Administrator's view has been

called "determinately persuasive".  United States v. Hammers, 221 U.S. 220, 228 (1911); Bowles

v. Seminole Rock Co., 325 U.S. 410 (1945); Plaza Management Co. v. City Rent Agency, 48 A.D.2d

129, 368 N.Y.S.2d 178; unan. aff'd, 37 N.Y.2d 837, 378 N.Y.S.2d 33 (1975).    

In Cale Development Inc. v. Conciliation and Appeals Board, 94 A.D.2d 229, 463 N.Y.S.2d

814, aff'd, 61 N.Y.2d 976, 475 N.Y.S.2d 278 the Appellate Division, First Department in upholding

the Board's application of Section 54 of the Code stated in pertinent part:

As with all administrative agencies the Board's construction and
interpretation of its own regulations and of the statute under which it
functions is entitled to the greatest weight.  (Matter of Herzog v. Joy,
74 A.D.2d 372, 375, see:  Hazel Armstrong v. Temporary State
Housing Rent Comm., 11 A.D.2d 392, also Matter of Pell v. Board
of Education, 31 N.Y.2d 222).

Similarly, in Minton v. Domb, 63 A.D.2d 36, 406 N.Y.S.2d 772 (1st Dept. 1978), the Appellate

Division upheld the Board's interpretation of the statute stating in its decision:

Due to the unique nature and the function of the Conciliation and
Appeals Board, it might be advisable to give more than ordinary
weight to their opinion in matters of this nature.  "Ordinarily, courts
will defer to construction given statutes and regulations by the
agencies responsible for their administration if said construction is
not irrational or unreasonable', Albano v. Kirby, 36 N.Y.2d 526." 
(Emphasis Supplied)

Where the agency's interpretation is founded upon a rational basis, that interpretation should

be affirmed by the Court even if the Court would have come to a different conclusion.  In the case

at bar, DHCR's interpretation of its own regulation is reasonable and entitled to be affirmed.
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Section 2529.9 of the Rent Stabilization Code does not impose any time limit on DHCR's

power and authority to reopen proceedings.  As such, DHCR was not acting "without or in excess

of its jurisdiction".  Thus, the extraordinary remedy of a writ of prohibition is unavailable to the

appellants.1

The owners arguments regarding the August 3, 1988 letter of Nathaniel Geller, Assistant

Deputy Counsel of DHCR, are irrelevant.  Whether or not Mr. Geller was delegated authority to

reopen proceedings is irrelevant because he was not the official who did so.2  His letter not only did

not constitute the actual. reopening of the proceeding, which occurred upon issuance of the Deputy

Commissioner's order on September 19, 19883, but explicitly gave the owners "twenty days from the

date of this letter within which to respond in writing to the tenants' request for reconsideration," with

a copy of the request provided to the owners.  (Record, 46)  The requirement of notice was fully

complied with.  Moreover, the owners were given an opportunity to respond prior to the reopening,

and did in fact do so by their attorneys.  (Record, 50-54)

The owners' argument that DHCR cannot revoke an order after a court ordered deadline is

completely frivolous.  They cite no authority for this claim.  If an administrative agency complies

     1  The case relied upon by appellants in support of their position, Genesee Hospital v.
Kramarsky, 95 Misc.2d 609, 408 N.Y.S.2d 479 (Sup. Ct., Monroe Co, 1978), was unanimously
reversed by the Appellate Division, Fourth Department.  See, 69 A.D.2d 1015, 416 N.Y.S.2d
773.

     2  It should be noted that Mr. Geller is not a "low ranking employee of the DHCR", "a mere
attorney in a branch office of the DHCR", as styled by the owners, but is Assistant Deputy
Counsel of the Office of Rent Administration.  

     3  Pursuant to Section 2520.4 of the Rent Stabilization Code, the Deputy Commissioner has
been delegated authority by the Commissioner to render determinations concerning the adminis-
tration of the rent stabilization law and code.
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with a mandamus order by timely issuing a determination and then later discovers fraud, is it forever

precluded from reopening?  Or is an agency, during administrative review, precluded from

remanding a proceeding because of an incomplete record or because of a failure to hold a statutory

hearing, because of a court ordered deadline?  Appellants' argument is errant nonsense.  

The owners also argue without merit that they are entitled to a writ of prohibition because

there was allegedly no irregularity in a vital matter.  In the first place, that issue does not present a

question as to whether the Division has jurisdiction to reopen proceedings, but rather a question as

to whether the agency abused it discretion in the exercise of its lawful authority.  It thus does not

constitute a basis for the remedy of a writ of prohibition, which can only be granted where an agency

has acted without or in excess of its jurisdiction.  

Furthermore, there was no abuse of discretion in the case at bar.  The administrative

proceeding was reopened because of a clear irregularity in a vital matter--there was neither a

sufficient basis in the administrative record to reach a conclusion as to the tenants' complaints

regarding the adequacy of the window installation, nor to determine the date and necessity of the

installation; and this insufficiency was due to the improper processing of the matter.  The

Commissioner, in reopening the proceeding, concluded that an inspection should be held to properly

evaluate the tenants' complaints.  

Although an inspection is not required in every case, the credibility of the complaints in the

instant one could not be properly evaluated without an inspection.  This reason for reopening is not

a "mere change of mind" as in the case cited by the owners, Manno v. Berman as City Rent

Administrator, 56 Misc.2d 542, 289 N.Y.S.2d 578, but recognition by the Division that there was

no adequate basis in the record on which to ground its decision.  
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The same result would have been reached if the Division had not reopened the proceeding

and the tenants instead commenced an Article 78 proceeding seeking judicial review of the

Division's determination, i.e., a remand would have been in order because there was no rational basis

in the record for the result reached.  The reopening of the administrative proceeding in response to

the request for reconsideration was a proper action motivated in part by an attempt to avoid

unnecessary litigation which would have led to the same result.

The same reasoning applies to the issue of the age of the old windows.  Pursuant to

Operational Bulletin 84-4, the age of the windows is relevant to the rent increase to be granted for

their installation.  If windows are more than 25 years old, an increase is allowed for the full cost of

replacement.  If windows are 15 to 25 years old, an increase is allowed for the full cost only if it

shown that the replacement is necessary.  Otherwise, a rent increase of only 50% of the substantiated

cost is allowed; and then only if the replacements were for energy conservation purposes.  Thus a

determination of the age of the windows is clearly a "vital matter" and one which was not properly

addressed in the Division's determination. 

The new windows were installed in 1985.  However, there was insufficient evidence in the

record to determine if the old windows were more than 25 years old.  There is only a building permit

for the premises issued in 1959, but no evidence as to when the construction was completed.  If it

was after 1960, the windows were less than 25 years old.  In that case there would have to be

evidence as to the necessity of replacing them.  As the record is incomplete, there was an insufficient

basis for the Division's determination.  This is not a question of a "mere change of mind" by the

Division, but a failure in proof.  And since it goes to an obviously "vital matter", the amount of the

rent increase, there was clearly an irregularity in a vital matter warranting the reopening of the
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administrative proceeding.

Appellants argue that the irregularity "must deal with the central issue that is being

reviewed."  (Appellants' Brief, 22)  However, they completely mischaracterize what are the central

issues or "vital matters" in determining whether to grant an major capital improvement rent increase. 

As appellants point out, Section 26-511(c) of the Rent Stabilization Law sets forth minimum

requirements for the Rent Stabilization Code.  With regard to rent increases, including major capital

improvement rent increases, Section 26-511(c) provides:

A code shall not be adopted hereunder unless it appears to the
division of housing and community renewal that such code

*  *  *  *  
(6) provides criteria whereby the commissioner may act upon
applications by owners for increases in excess of the level of fair rent
increase established under this law provided, however, that such
criteria shall provide....(b) as to completed building-wide major
capital improvements, for a finding that such improvements are
deemed depreciable under the Internal Revenue Code and that the
cost is to be amortized over a five-year period based upon cash
purchase price exclusive of interest or service charges.

Contrary to appellants' interpretation, that section does not limit the criteria to be established in the

Code to just those set forth in (6)(b).  Indeed, the Rent Stabilization Code, 9 NYCRR Section

2522.4(a)(2) does provide for additional criteria:

An owner may file an application to increase the legal regulated rents
of the building or building complex on forms prescribed by the
DHCR, which the DHCR shall serve upon all affected tenants, on one
or more of the following grounds:

(i) There has been a major capital improvement, including an
installation, which must meet all of the following criteria:

(a) deemed depreciable under the Internal Revenue Code, other than
for ordinary repairs; and
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(b) is for the operation, preservation, and maintenance of the
structure; and

(c) is an improvement to the building or the building complex which
inures directly or indirectly to the benefit of all tenants, and which
includes the same work performed in all similar components of the
building or building complex, unless the owner can satisfactorily
demonstrate to the DHCR that certain of such similar components did
not require improvement; and

(d) the item being replace meets the requirements set forth in the
useful life schedule, except with DHCR approval of a waiver....

(emphasis added)

Appellants ignore one of the vital and central criteria which must be satisfied: that the work is an

improvement which inures directly or indirectly to all tenants.  In the case at bar there were

substantial complaints from many tenants that the window installations were poorly done and

inadequate, and that the new windows were inferior to the old ones.  (Record, 56)  Notwithstanding

these complaints, the District Rent Administrator, not only failed to conduct an inspection of the

premises, but concluded that there were no relevant complaints.  The affirmance of this determina-

tion upon administrative review, without there having been a remand to the District Rent

Administrator for proper processing, is plainly an irregularity in a vital matter concerning regulatory

criteria which must be satisfied before an owner can get a rent increase.  Advising the tenants to file

for a rent reduction for a failure to maintain services does not rectify the matter, as a failure to

maintain services concerns, not the proper installation of a major capital improvement, but the

maintenance of that improvement once the installation is completed.  If the installation was improper

from the outset, the owner is not entitled to any rent increase.  A subsequent temporary rent reduction

is not a substitute for the improper grant of a permanent rent increase.

A similar analysis concerning the irregularity applies to the question of the age of the
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windows.  The policy enunciated in Operational Bulletin 84-4 regarding the age of the windows

being replaced provides guidance as to what should be considered an "improvement", and is based

upon the average useful life of windows.  The policy is thus a further specification of criteria (c) and

(d) of the Code, and the application of that policy is central to the satisfaction of those criteria.

It should be noted that the grant of an MCI increase is not only a permanent rent increase

which affects all the existing tenants, but also all future tenants in a building.  The question of

whether or not it is an improvement and one which inures to all tenants is not a peripheral issue, or

collateral matter, as the appellants would like it to be.

Appellants' reliance upon Goldstein v. Gabel, 44 Misc.2d 820, 252 N.Y.S.2d 820 (Sup. Ct.,

Kings Co., 1964), and Abrahams v. Board of Education, 26 Misc.2d 624 (Sup. Ct., Kings Co., 1960),

is misplaced.  Those cases in fact show the correctness of DHCR's determination in the instant case. 

In Abrahams, the court found that the Board of Education could rescind an appointment of a person

who was lower on an eligibility list than someone else added to the list.  The court held that "[t]here

was here no mere error of judgment but, in my view, an error of fact which the Board properly

proceeded to correct".  209 N.Y.S.2d at 663.  In the case at bar, the error went beyond an error of

fact.  The record was not developed to point that facts could even be properly determined, let alone

their determination being in error.  If the date the building was constructed was unknown, how could

there be a determination as to the age of the windows?  And if there was no inspection, how could

there be a determination as to whether the tenants' allegations about workmanship were true?

In Goldstein, the court also approved of the reopening of rent agency determination affecting

the regulated status of two buildings because of an irregularity in a vital matter.  The irregularity in

the case at bar concerns a central issue, the satisfaction of mandatory criteria to justify a building-
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wide rent increase, just as in Goldstein.

Manno v. Berman, 56 Misc.2d 542, 289 N.Y.S.2d 289 (Sup. Ct., Queens Co., 1968), also

cited by appellants, is distinguishable from the case at bar, primarily because, in Manno, a decontrol

proceeding was reopened over a year and a half after its conclusion, despite the fact that the tenant,

who was on notice, failed to protest after the original determination of apartment decontrol.  In the

case at bar, the tenants did protest by filing a PAR, and within a month of the determination of the

PAR, requested reconsideration.

DHCR did not abuse its discretion in reopening the proceeding.  In any case, the issue of the

propriety of DHCR's reopening is not a jurisdictional matter which warrants the grant of the

extraordinary remedy of a writ of prohibition.  That issue has been preserved by the appellants and

can be challenged in an Article 78 proceeding after normal administrative processing is completed. 

Finally, with regard to the third factor which must be considered in deciding whether to grant

a writ of prohibition (see p. 10, supra), the owners have failed to show any irreparable harm,

something which they must do in order to be entitled to a writ of prohibition.  The prospective rent

increases are still in effect pending further consideration by the Division.  Furthermore, having to

respond to the Division's proceeding by submitting additional evidence as to the age and condition

of the old windows does not constitute irreparable harm.  Finally, when the administrative

proceeding is completed, the owners will have an ample opportunity to raise all their objections on

judicial review, including any allegations that the reopening was an abuse of discretion.  They have

not suffered any irreparable harm warranting the relief sought in the instant application.

In sum the court below properly concluded that the owners have shown no basis for the relief

they are seeking.  The Division has neither acted without or in excess of its jurisdiction, nor
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improperly in any other way in reopening the administrative proceeding.  Nor has petitioner shown

any irreparable harm.  As the court below properly exercised its discretion, and no substantial right

of the owners was prejudiced, the order of the court below should be affirmed.

CONCLUSION

For the foregoing reasons, the order of the court below should be affirmed and the appeal

dismissed with costs.

Dated: Bronx, New York
            February 9, 1990
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