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This is an appeal from a decision and order of the Supreme Court (Vinik, J.) entered in the

office of the Kings County Clerk on August 12, 1987.  The decision and order below dismissed a

petition brought pursuant to Article 78 by the owner of a rent stabilized building seeking reversal

of an order issued by the Division of Housing and Community Renewal which found that the owner

had failed to maintain required services in violation of the Rent Stabilization Law and Code, directed

that said services be restored, and ordered a rent reduction, effective August 1, 1985, until those

services were restored.  The rents were restored, effective August 1, 1986, by an order issued May

28, 1987, upon finding that the owner had restored services.



COUNTER-STATEMENT OF QUESTION PRESENTED

Was the Division's determination finding a failure to maintain services and ordering a rent

reduction rationally based in the administrative record which included a number of reports of the

agency's inspectors consistently showing a series of deficiencies in providing required services, and

a demand by the tenants for a rent reduction?

The Court below answered in the affirmative.

COUNTER-STATEMENT OF   THE NATURE OF THE CASE

The Rent Stabilization Law and Code require owners of rent stabilized buildings to maintain

required services, which by definition include repairs, decorating, and maintenance.  The courts have

repeatedly held that it is for the administrative agency to determine what constitutes a required

service and whether that service is being maintained.  See, Matter of Fresh Meadows Associates v.

Conciliation and Appeal Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976), aff'd

55 A.D.2d 599, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y. 927, 397 N.Y.S.2d 1007 (1977).

The record in the case at bar clearly establishes that the owner failed to maintain required

services.  Specifically, several physical inspections of the premises by staff inspectors of the Division

disclosed the following conditions at the premises:  dirty public areas, defective fire exit lights, lack

of an emergency telephone number, missing elevator inspection certificate, defective elevator

indicator and missing mirror in elevator, lack of chain locks for apartments, denial of access to one-

third of the building lobby, failure to maintain laundry machines, removal of lobby furniture,

inoperative ventilation fans, and a failure to maintain swimming pool facilities.

The characterization, in appellant's brief on appeal, of the condition of the premises, which

creates a false impression that services were being maintained, is belied by an objective analysis of
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the record.  Appellant's charts of the Division's inspections completely distort and misrepresent the

actual reports of those inspections.  In fact, there were ongoing and significant failures on the part

of the owner to provide required services.

The owner's other challenges to the Division's order are devoid of merit.  The appellant

erroneously argues that the Division's findings are improper because it did not have the opportunity

to rebut and explain the findings of the inspections conducted by the agency's inspectors, and

because of the so-called "ex parte" character of those inspections.  However, there is no requirement

nor is it the Division's practice to give notice of inspections in every case.  See, Cohen v. DHCR, 131

A.D.2d 808, ___ N.Y.S.2d ___ (2d Dept. 1987).  In general, such notice is given simply to obtain

access to inspect the premises.  Where access can be obtained without advance notice, no notice is

given.  As the inspector's job is to observe conditions at the time of the inspection and to report his

observations to the Administrator as part of the Administrator's decision-making process, no purpose

would be served in most cases by providing advance notice of such inspections.

Similarly, there is no basis for requiring in every case that a party be advised of the inspection

results and given an opportunity to comment concerning the inspector's observations.  In the case at

bar, it was appropriate to rely on the agency's own inspectors.  As an inspection report is a reflection

of the inspector's impartial observations at the time of the inspection, there is little to be gained in

providing parties with a chance to comment on the inspection report.  

Thus, the administrative proceeding, which gave the owner notice and a full opportunity be

heard, insured the rights of all parties.  The owner should not be heard to complain he was prejudiced

when he was not advised of the inspection reports.  The owner had ample opportunity to reply to the

tenant's allegations in the proceedings before the District Rent Administrator and the Administrative
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Review Bureau, and did reply.  

Moreover, the administrative review stage provides an opportunity for the Commissioner to

correct errors made by the District Rent Administrator.  Parties, if not given an opportunity to do so

before the Administrator, may make comments relevant to the agency's inspections during

administrative review before the Commissioner.  Thus, insofar as appellant had an opportunity

before the Commissioner to comment on the inspection results, as manifested in the Administrator's

order, its challenge concerning the lack of an opportunity to comment must fall.

Most importantly, in appellant's initial Article 78 proceeding, which resulted in a remand,

extensive comment was made on the agency's 1985 inspections conducted prior to issuance of the

District Rent Administrator's order.  Appellant's Article 78 petition was part of the record before the

Commissioner upon remand and those comments were extensively addressed in the Commissioner's

final order now under review.

Appellant also attacks the Division's reliance on its own inspectors rather than the reports of

the New York City Office of Code Enforcement (hereinafter, "OCE"), arguing incorrectly that the

OCE reports were "excluded" from the record.  The OCE reports were not excluded from evidence,

but rather, were considered by the Commissioner and found to be irrelevant.  This finding was

soundly based on the differences in purpose and type of inspections conducted by OCE inspectors

and those conducted by the State Division.  The Division is entitled to rely on the reports of its own

inspectors.  See, Howard-Carol Tenants' Association v. Conciliation and Appeals Board, 64 A.D.2d

546, 406 N.Y.S.2d 845 (1st Dept. 1978), aff'd, 48 N.Y.2d 768, 423 N.Y.S.2d 911 (1979).

Finally, the owner erroneously claims that a rent reduction cannot be imposed because it was

not requested in the initial tenant's complaint.  The law mandates a rent reduction upon a finding of
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failure to maintain services when there has been a request for a rent reduction.  Under the statutory

scheme, a tenant can request a rent reduction at any time.  He or she is not precluded from asking

for a rent reduction to apply prospectively for a continuing failure to maintain services just because

it was not initially requested.  In the case at bar, the rent reduction was ordered to begin only from

the first rent date after notice was given to the owner of the request for the reduction.  Thus, while

the State Division has discretion in deciding whether to permit amendment of a complaint after an

answer has been filed, to have failed to do so in this instance would have been an abuse of discretion.

Although the Division subsequently found that the owner had restored services and thus

allowed the restoration of rents as of August 1, 1986, the rent reduction mandated by statute was well

warranted for the period during which the owner failed to maintain required services.

The test upon judicial review of a determination rendered by an administrative agency is

whether the determination has a rational basis in the record and is in accord with applicable law.  As

this brief makes manifest, the determination in the instant case fully meets that test.  The Court

below properly dismissed the petition.

COUNTER-STATEM  ENT OF THE FACTS

This proceeding involved a rent stabilized building with 174 apartments, located at 1360

Ocean Parkway, Brooklyn, New York.  In December of 1980, Arthur Melnick, on his own behalf

and on behalf of 150 other building tenants, filed a complaint of a decrease in building-wide services,

listing 28 items (Return: A-1).  The tenants did not at that time request a reduction in rent.  The

owner answered by a letter without substantiation claiming that all services were being provided

(Return: A-3).  

Subsequently the Division conducted a number of inspections of the premises; on June 11,

5



1982, June 17, 1982, June 18, 1982, October 12, 1983, November 16, 1983, January 22, 1985,

March 14, 1985, and April 22, 1985, which inspections found numerous deficiencies in services

(Return: A-12, 27, 28, and 30).  The results of these inspections are detailed in the Division's orders

in the proceeding1.  (Return: A-33, B-11, and B-13) 

On March 5, 1985, the tenants submitted a letter requesting a rent reduction (Return: A-32).

On June 25, 1985, the District Rent Administrator issued an order, CDR 5,827, directing the

owner to provide adequate janitorial services and to correct the following conditions found during

inspection:

1) Peeling paint and plaster throughout the public halls.
2) Various fire exit lights are inoperative.
3) There is one (1) broken dryer.
4) The wrought iron fence cuts off approximately 1/3 of lobby
   area and there is no lobby furniture.
5) No emergency number posted in the lobby.
6) One (1) elevator is missing an inspection certificate.
7) One (1) elevator indicator is inoperative.
8) One (1) elevator mirror is missing.
9) There are fourteen (14) inoperative roof fans.
10) The repaired concrete by the pool is loose.
11) Pool filter was not on and pool bathroom is dirty. 
    There is no landscaping or pool furniture and the pool
    lightbulbs are missing.
12) Chain locks not provided to apartments.

(Return: A-33).  

The other items complained of by the tenants were dismissed because they were not substantiated

on inspection or because the tenants failed to submit additional evidence which was requested.  The

Administrator also found that the tenants had not requested a rent reduction (Return: A-33).

     1  They are further discussed and contrasted with appellant's faulty analysis in parts A and B of
the argument of this brief. 
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On July 26, 1985 the tenants timely filed a Petition for Administrative Review (PAR)

asserting, among other things, that the order was incorrect because a rent reduction had been

requested by letter on December 8, 1983 and again on March 5, 1985 (Return: B-1).  A copy of the

PAR with said letters attached was served on the owner on July 26, 1985 (Return: B-1).

The owner answered the PAR stating, among other things, that services had been restored. 

In support of this claim, the owner submitted a copy of a proposal from a contractor for the

installation of windows which indicated that the proposal had been accepted (Return: B-3, 5, 7)2.

On March 31, 1986 the Commissioner issued an order granting a rent reduction, effective

April 1, 1985, the first rent payment date after the aforesaid tenants' letter of March 5, 1985 (Return:

B-11).  The order was challenged by the owner in an Article 78 proceeding (Return: B-17), and the

matter was remanded by the Court to the Division for further processing.

On January 30, 1987 the Commissioner issued an order amending the prior orders by granting

a rent reduction, effective August 1, 1985, the first rent payment date following service on the owner

of the tenants' PAR which contained the request for the rent reduction.

In a subsequent Article 78 proceeding, the owner challenged the Commissioner's amended

order.  The Court below concluded that:

Here, the Court finds a rational basis in the record for the Commis-
sioner's finding of a reduction in services and for rent abatements as
a result thereof.  This Court will not substitute its judgment for that
of the Commissioner.

Petition dismissed.

(Record: 5)

     2  It should be noted that the tenants made no complaints as to windows.
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This appeal ensued.

ARGU  MENT

A RATIONAL BASIS SUPPORTS THE DIVISION'S FINDING
THAT THE OWNER REDUCED THE LEVEL OF SERVICES TO
WHICH THE TENANTS ARE ENTITLED UNDER THE RENT
STABILIZATION LAW BY FAILING TO MAKE NECESSARY
REPAIRS AND TO PROPERLY MAINTAIN THE BUILDING. 
ACCORDINGLY, THE ORDER REDUCING THE RENT UNTIL
THE RESTORATION OF THE REQUIRED LEVEL OF SERVICES
IS IN FULL ACCORD WITH THE LAW AND IS ENTITLED TO
JUDICIAL AFFIRMANCE.                         

The Rent Stabilization Law specifically requires the New York State Division of Housing

and Community Renewal to reduce the rent of a stabilized apartment to the level in effect prior to

the most recent guidelines increase when it finds that the owner has failed to maintain required

services.  Section 26-514 of the New York City Administrative Code (McKinney's Unconsol. Laws),

entitled "maintenance of services", specifically provides:

In addition to any other remedy afforded by law, any tenant may apply
to the conciliation and appeals board or, subsequent to April first,
nineteen hundred eighty-four, the state division of housing and
community renewal, for a reduction in the rent to the level in effect
prior to its most recent adjustment and for an order requiring services
to be maintained as provided in this section, and the conciliation and
appeals board or, subsequent to April first, nineteen hundred eighty-
four, the commissioner shall so reduce the rent if it is found that the
owner has failed to maintain such services 
(emphasis added)

Section 2(m) of the former Rent Stabilization Code, which was promulgated to implement

the provisions of the Rent Stabilization Law, and which was in effect at the time of the Commis-

sioner's order issued herein defines required services as follows:

(m)  "Required Services" (1) that space and those services which were
furnished or were required to be furnished for the dwelling unit on
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May 31, 1968 and all additional services provided or required to be
provided thereafter  . .  These shall to the extent so furnished or
required to be furnished include repairs, decorating and maintenance,
the furnishing of light, heat, hot and cold water, telephone, elevator
service, removal of refuse and janitorial service and ancillary service
including but not limited to garage space and service, protective
service and recreational facilities . . .  

(emphasis added)

A.  The State Division, as the determiner of the facts, properly  concluded that the owner failed to
maintain required services.

The courts have repeatedly held that it is for the administrative agency to determine what

constitutes a required service and whether that service is being maintained.  In 

Matter of Fresh Meadows Associates v. Conciliation and Appeal Board, 88 Misc.2d 1003, 390

N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976), aff'd 55 A.D.2d 599, 390 N.Y.S.2d 69 (1st Dept. 1976),

aff'd, 42 N.Y. 927, 397 N.Y.S.2d 1007 (1977), the Court of Appeals affirmed the ruling of Mr.

Justice Nadel which stated that:

The question of what constitutes a required service presents a factual
issue which is to be determined by the respondent administrative
agency.  (Matter Sherwood Associates v. Conciliation and Appeals
Board, N.Y.L.J., 9/22/71, p. 2, col. 3).

Similarly, in Oriental Boulevard v. Conciliation and Appeals Board, 92 A.D.2d 470, 459

N.Y.S.2d 50, (1st Dept. 1983), aff'd, 60 N.Y.2d 633, 467 N.Y.S.2d 355 (1983), the Court of Appeals

affirmed the ruling of the Appellate Division which stated that:

Factual issues are to be determined by the respondent administrative
agency (Matter of Fresh Meadows Associates v. Conciliation and
Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351, aff'd, 55 A.D.2d
559, 390 N.Y.S.2d 69, aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007, 366
N.E.2d 1361), and where the determination has a rational basis, must
be upheld by the courts (Matter of Pell v. Board of Education, 34
N.Y.2d 222, 230-231, 356 N.Y.S.2d 833, 313 N.E.2d 321).
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The determination in the case at bar that the owner failed to maintain required services is in

complete accord with the Rent Stabilization Law and Code and controlling precedent.  It is

indisputable that janitorial services, and repairs, decorating and maintenance of public areas,

hallways, stairways, laundry and recreational facilities, ventilation systems, and elevator service are

required pursuant to the Rent Stabilization Law and Code.  Moreover, the facts in the record are

more than sufficient to constitute a rational basis for the finding that these services were not

maintained.  Such a determination was made on the basis of a number of impartial inspections by

staff members of the Division disclosing that these services were not being provided.  Inspections

held in 1982, 1983 and 1985 consistently showed that public areas in the building were dirty and not

being properly maintained.  This in itself is a sufficient basis for the Division's finding that services

were not being maintained.  In addition, the various inspections revealed many other failures in

providing the services which are listed above, p. 4.  The Commissioner's reliance on the inspector's

findings was entirely proper.  Howard-Carol Tenant's Association v. Conciliation and Appeals

Board, 64 A.D.2d 546, 406 N.Y.S.2d 845 (1st Dept. 1978), aff'd, 48 N.Y.2d 768, 423 N.Y.S.2d 911

(1979).

B.  Contrary to the distorted description by appellant, the  administrative record shows a general and
continuing pattern of failure to maintain services.

In challenging the Commissioner's order the appellant raises issues in this Article 78

proceeding that were already raised, reviewed and found to be without merit by the Division as well

as the Court below.

With regard to the Commissioner's finding that the owner failed to maintain services,

appellant does not raise an explicit argument in its brief on appeal that the finding has no rational
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basis, as it did before the Court below.  However, its "Statement of Facts" is an implicit and

erroneous argument, based on a distorted and disingenuous review of the various inspections

conducted by the Division, to the effect that the Division's determination did not have a rational

basis, contrary to the finding of the Court below and the three orders of the Division in this

proceeding.  This implicit argument is contradicted by a straightforward reading of the facts in the

record which show a general and continuing pattern of failure to maintain services.  

First and most obvious was the continuing condition of dirty public areas over the several

years of the proceeding.  The agency's inspector found on June 11, 1982 that the hallways were dirty

and needed to be vacuumed and that the stairways were dirty and needed sweeping and washing. 

The following week, on two separate inspections, the conditions remained the same. (Return: A-12). 

Again, during the October 12, 1983 inspection, the hallways and stairways were dirty and not

properly vacuumed.  The hallway carpets were stained and the stairwells had peeling paint and

plaster, as evidenced by photographs. (Return: A-27).  Finally, on each of three separate inspections

made in January, March, and April, 1985 the public halls, stairs and rear of the building were littered

and there was peeling paint and plaster throughout the hallways.  (Return: A-30).  These reports

alone show a clear pattern of failure to provide janitorial services and failure to undertake needed

repairs and decoration.  These are all specifically required under Section 2(m) of the Rent

Stabilization Code.  The pervasive filth and deterioration of the public halls and stairwells shows a

long term failure by the owner and certainly constitutes a failure to provide required services.

In addition, many other conditions existed over a long period of time.  The tenants

complained about conditions in the swimming pool facility in 1980.  The inspectors could not gain

access to the pool during the 1982 and 1983 inspections but did in 1985 and found conditions
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substantiating the tenants' complaints.  Fire exit lights on various floors were burnt out in 1983 and

again in 1985.  The reduction in lobby space complained of in 1980 was evident during the 1983 and

1985 inspections.  Similarly, the elevator mirror was missing in 1983 and again at the time of the

1985 inspections.  The failure to post the superintendent's telephone number, which violates section

D26-22.03 of the New York City Housing Maintenance Code, also continued throughout this period. 

This is not evidence of ongoing maintenance, as the owner claimed.  Rather, it is a clear

pattern of continued refusal to provide required services.

When the following are added in: removal of lobby furniture and blocking off of a substantial

portion of the lobby, failure to provide chain locks, inoperative ventilation fans, elevator problems

and a failure to maintain laundry facilities, the conclusion is inescapable that the Commissioner's

determination was solidly grounded in the record.

The descriptions of the Division's inspections and the "charts" of those inspections on pages

12 and 14 of appellant's brief are totally distorted, inaccurate and unreliable.  In the first place, the

charts are based upon the false assumption that items not found to be defective were "OK".  In fact,

many of the items were not evaluated during each of the inspections.  For example, the pool was not

inspected during the 1982 and October 12, 1983 inspections because the inspectors were unable to

obtain access. (Return: A-12 and 27)  As for the November 6, 1983 inspection, the Request for

Inspection did not list the pool as an item to be inspected. (Return: A-28)  Thus, for appellant to

indicate that the pool was "OK" on those inspections in his charts, is a complete misrepresentation. 

Similarly, the lobby condition, chain locks, vending machine, sidewalk, windows, and other items

were not evaluated each time.  Indeed, the requests for the various inspections had different lists of

items to be inspected. (Return: A-12, 28 and 30)  A more accurate chart would indicate which items,

12



were inspected, with results, and which were not inspected.  Appellant's charts cannot be relied upon

for this reason alone.

Furthermore, appellant does not accurately report the results of those items which were

inspected.  Examples abound.  Appellant claims that "personnel" was "OK" during the three

inspections in 1982.  The tenants had alleged that the number of porters had been reduced from two

to one.  See, Request for Inspection, Return: A-12.  All three of the 1982 inspections indicated that

there was only one porter in the building.  "Personnel" clearly was not "OK".  

The 1983 and 1985 inspections revealed peeling paint and plaster in the public areas of the

building, as shown in a photograph taken during the October 12, 1983 inspection. (Return: A-27) 

Nevertheless, appellant's chart does not even list peeling paint and plaster as an item.  

Appellant's reporting of the three inspections in 1985 is also inaccurate.  There is one report

for all three inspections, Return: A-30, and the items reported as not in compliance covered all three

inspection dates, not just one, as indicated in appellant's charts (except for lack of maintenance).

With regard to the "Maintenance" item in appellant's charts, the only time it is listed as "OK"

is for the November 16, 1983 inspection.  In fact, this item was not inspected on that date.  The

Request for Inspection for that date clearly shows that the only items to be inspected were in

individual apartments, not in public areas of the building. (Return: A-28).  The building was clearly

not being properly "maintained" throughout the period in question, in itself a sufficient reason for

the Commissioner to find that the owner had failed to provide required services.

The foregoing is not an exhaustive analysis of appellant's portrayal of the various inspections,

but is meant only to show the generally distorted and unreliable nature of that portrayal.
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C.  Appellant was given an ample opportunity to be heard during  the administrative proceeding, and
was not denied due process.

The appellant argues without merit that the Division's findings are improper because it did

not have the opportunity to rebut and explain the findings of the inspections conducted by the

agency's inspectors, and because of the so-called "ex parte" character of those inspections. 

Significantly, appellant fails to point to any actual improprieties in the conduct of the inspections. 

It can only speculate as to possibilities.  

The fact that there may have been visits to the subject property, on notice to the tenants only,

does not require annulment of the administrative determination.  Nor did due process require that

the Division provide the reports of agency inspections to the parties for comment before rendering

its determination.  

This Court, in Cohen v. DHCR, 131 A.D.2d 808, ___ N.Y.S.2d ___ (1987), affirmed an

order directing restoration of services and reducing rents where a tenant, but not the landlord, was

present at the Agency's inspection.  The Court held:

Under the circumstances of this case, the fact that one of the com-
plaining tenants was present at the time of the agency's inspection
while the petitioner was not does not require an annulment of the
administrative determination.

In the case at bar, on those inspections in which tenants were notified (and they were not notified

prior to every inspection conducted), access to individual apartments was necessary.  Under these

circumstances, notice is completely proper.

There are other cases in which Courts have held that notice to all sides is not necessary in

conducting inspections during administrative proceedings.  In Flynn v. Flacke, 87 A.D.2d 930, 450

N.Y.S.2d 84 (3rd Dept. 1982), the Appellate Division, Third Department held that a visit by the
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Commissioner of the Department of Environmental Conservation to a sod farm, while applications

for permits to dispose of digested biological sewage sludge and septic sludge at the sod farm were

pending did not violate the State Administrative Procedure Act nor require annulling the

Commissioner's determination granting the applications in part, even though the visit was made

without giving notice thereof to all sides.  See also Concerned Citizens Against Crossgates v. Flacke,

89 A.D.2d 759, 453 N.Y.S.2d 939 (3rd Dept., 1982).

The Courts have held that all the circumstances of the case must be weighed.  Flynn v.

Flacke, supra, Concerned Citizens Against Crossgate v. Flacke, supra.  In the case at bar one

circumstance is that the tenants were not contacted for comment, but merely to allow the inspector

to gain access to inspect individual apartments.  Some of the inspections were without notice to

either the owner or tenants.  With regard to public areas in the building, notice to the landlord to

obtain access was not necessary.  To the contrary, notice would have given the landlord an

opportunity to prepare for the inspection and thus create a false impression.  

Furthermore, the conditions reported by the inspectors were verifiable by their own

observations and were supported in the record by photographs.  The inspection reports indicate the

direct observations of the inspectors, not the comments of tenants.  Moreover, the owner failed to

show that any ex-parte comments that might have been made during the inspections affected the

reports of the inspectors or the decision making process.  The owner presents no evidence that the

inspections were other than objective and impartial.

A case directly on point is Bay Hill Gardens v. CAB, Index No. 10556/83, N.Y.L.J., January

6, 1984, p. 14, col. 5 (Sup. Ct., Queens Co., Goldstein, J.).  In Bay Hill Gardens, (supra) the owner-

petitioner challenged an order by the New York City Conciliation and Appeals Board, which
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determined that an owner failed to maintain required services on the basis of an inspection of which

the tenants were notified in order to allow the inspector access to the subject premises.  The Court

held in pertinent part the following:

It is, of course, well settled that an administrative proceeding must
meet the requirements of due process of law (2 N.Y. Jur. 2d,
"Administrative Law," 116).  An inspection of the subject premises
without notice to either side would have been unquestionably valid. 
"[T]here is hardly a better way to ascertain whether there has been a
reduction in essential services than by impartial inspection of the
premises conducted at various intervals without notice to either party"
(Howard-Carol Tenants' Assn. v. New York City Conciliation and
Appeals Board, 64 AD2d 546, 547, affd 48 NY2d 768.)  But the fact
that there may have been a visit to the property on notice to one side
only or the fact that ex parte statements may have been made to an
administrative official does not automatically require the annulment
of an administrative determination; a court must weigh all the
circumstances of a case before granting such relief (see Concerned
Citizens Against Crossgates v. Flacke, 89 AD2d 759, affd 58 NY2d
919, Flynn v. Flacke, 87 AD2d 930).  The first circumstance to be
weighed against the petitioner is the fact that the tenants were not
contacted for their comments, but merely to allow the inspector to
gain access to parts of the building.  Another circumstance of
importance is the fact that conditions to be reported on by the
inspector were verifiable by his own observations.  He could see
whether or not the sidewalks were cracked.  In sum, the petitioner has
failed to show that ex parte comments, if any, affected the decision-
making process in this case (see  Concerned Citizens Against
Crossgates v. Flacke, supra; Flynn v. Flacke, supra).

The petitioner also made no showing the inspector's report was
erroneous.  There is no genuine factual issue requiring further
proceedings by the respondent and, thus, due process does not require
a remand of this matter to the respondent (see Braunstein v. Board of
Examiners of Nursing Homes Administrators, 90 AD2d 565).

Accordingly, the petition is dismissed.

As these cases show, there is no requirement nor is it the Division's practice to give notice of

inspections in every case.  In general, such notice is given simply to obtain access to inspect the
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premises.  Where access can be obtained without advance notice, no notice is given.  As the inspector's

job is to observe conditions at the time of the inspection and to report his observations to the

Administrator as part of the Administrator's decision-making process, no purpose would be served in

most cases by providing advance notice of such inspections.

The owner's claim that he was denied due process because he did not have an opportunity to

comment on the inspection reports is without merit.  The administrative record discloses that the

owner was sent notices of the proceedings and provided with copies of the tenant's submissions by the

State Division; and that the owner responded to those submissions.  See, Return: A-2, 3, 15, 18, 21,

26, 34, and B-3, 5, and 7.  The owner was thus given proper notice and an opportunity to be heard and

to rebut the tenants' allegations.  There is no doubt that the owner was long aware of the problems

complained of by the tenants. 

The inspections, which are the agency's method of objectively determining the conflict in

factual allegations made by tenants and owners, took place over a period of several years after the

owner was served with a copy of the tenant's complaint on January 27, 1981.  The owner had more

than enough time and opportunity during this period to cure the conditions complained of, but failed

to do so.  It is disingenuous for the owner to argue on page 31 of its brief that, had it received the

reports, it could have offered explanations that "all required services were being provided", or that "the

findings of the DHCR inspectors did not constitute continuing problems but were new problems".  It

is clear that appellants many failures to provide required services were ongoing.  The record in the

administrative proceeding substantiates that they went uncorrected over a period of several years.

There is no basis for requiring in every case that a party be advised of the inspection results

and given an opportunity to comment concerning the inspector's observations.  In the case at bar, it
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was appropriate to rely on the agency's own inspectors.  As an inspection report is a reflection of the

inspector's impartial observations at the time of the inspection, there is little to be gained in providing

parties with a chance to comment on the inspection report.  

Thus, the administrative proceeding, which gave the owner notice and a full opportunity to be

heard, insured the rights of all parties.  The owner should not be heard to complain he was prejudiced

when he was not advised of the inspection reports.  The owner had ample opportunity to reply to the

tenant's allegations in the proceedings before the District Rent Administrator and the Administrative

Review Bureau, and did reply.  

Moreover, the administrative review stage provides an opportunity for the Commissioner to

correct errors made by the District Rent Administrator.  Parties, if not given an opportunity to do so

before the Administrator, may make comments relevant to the agency's inspections during

administrative review before the Commissioner.  Thus, insofar as appellant had an opportunity before

the Commissioner to comment on the inspection results, as manifested in the Administrator's order,

its challenge concerning the lack of an opportunity to comment must fall. In replying to the tenants'

PAR, the owner merely made a self-serving, unsubstantiated claim that "the Landlord has performed

substantial work at the premises", and that "the Landlord has installed new thermopane windows

throughout this premises," Return: B-3 and 5.  The tenants' complaint did not even involve a question

of windows.  

Most importantly, in appellant's initial Article 78 proceeding, which resulted in a remand,

extensive comment was made on the 1985 inspections.  Appellant's Article 78 petition was part of the

record before the Commissioner upon remand and those comments were extensively addressed in the

Commissioner's final order now under review. (Return: B-12 and 13)
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The Commissioner's reliance on the reports of physical inspections has been soundly endorsed

by the Courts.  As the Court succinctly stated in B.B.T. Realty v. Department of Rent and Housing

Maintenance, N.Y.L.J., December 23, 1974, p. 14, col. 6 (Sup. Co., Kings Co., 

Beckinella, J.), unan aff'd, 47 A.D.2d 1001, 369 N.Y.S.2d 623 (2d Dept. 1975):

The reports of inspections formed a rational basis in the record for
respondent's determination [denying MBR increases].

See also, Howard-Carol Tenants' Association v. Conciliation and Appeals Board, 64 A.D.2d 546, 406

N.Y.S.2d 845 (1st Dept. 1978), aff'd, 48 N.Y.2d 768, 423 N.Y.S.2d 911 (1979).  

The cases cited by appellant in Point II of its brief are inapposite, as they refer to the procedural

requirements of adjudicatory proceedings in which there are hearings3.  The proceeding in the case at

bar was not an adjudicatory or quasi-adjudicatory proceeding, as it did not involve a hearing, nor was

a hearing required.  As the Court said in Mondial Realty Corp. v. Division of Housing and Community

Renewal, May 9, 1988, Index No. 30560/87, n.o.r., Sup. Ct., N.Y. Co., Sherman, J., a reduction in

services case almost identical to the instant one:

Although the Commissioner of the DHCR has the discretion to order
or grant a hearing in a rent reduction proceeding, he or she is not
required by law to do so (NYC Administrative Code Section 26-514);
9 NYCRR Sections 2527.5[h] and 2529.7[f].  Nor is evidence required
to be made available for inspection and to afford the opportunity to
rebut.  This, too, is within the Commissioner's discretion (9 NYCRR
Sections 2527.5[c] and 2529.7[c]).  Where a proceeding is not an
"adjudicatory proceeding" within the meaning of the SAPA Section
102(3), a party cannot claim that its right to procedural due process was
violated when procedures followed in adjudicatory proceedings are
absent (Matter of Mary M[oresco][sic] v. Clark, 100 AD2d 41, 43 [3rd
Dept. 1984]; Matter of Vector East Realty Corp. v. Abrams, 89 AD2d
453, 456 [1st Dept 1982], appeal withdrawn, 58 NY2d 973 [1983[). 

     3  Murray v. Murphy, 24 N.Y.2d 150, 299 N.Y.S.2d 175 (1969) involved the issue of lack of
notice of charges brought against police officers, an issue irrelevant to appellant's point.
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Moreover, the fact that the complaining tenant was present at the
inspection while petitioner was not does not require an annulment of
DHCR's determination (Cohen v. DHCR, 131 AD2d 808 [2d Dept.
1987].

(emphasis added)

In the case at bar, there has been no denial of due process in the State Division's reliance on

the results of its own inspections.

D.  The State Division properly relied upon its own inspectors  rather than the reports of the New York
City Office of Code Enforcement.

Appellant also attacks the Division's reliance on its own inspectors rather than the reports of

the New York City Office of Code Enforcement (hereinafter, "OCE"), arguing incorrectly that the

OCE reports were "excluded" from the record.  The OCE reports were not excluded from evidence,

but rather, were considered by the Commissioner and found to be irrelevant.  (Return: B-13, p. 11) 

There having been no exclusion of evidence, the cases regarding exclusion cited by appellant on page

35 of its brief are as irrelevant to this proceeding as the Commissioner found the OCE reports to be.

Concerning the OCE reports, they were based upon inspections conducted by an agency of the

City of New York which does not have jurisdiction over service reduction cases under the Rent

Stabilization Code.  The OCE inspectors were not evaluating the condition of the premises with regard

to the tenants' DHCR services complaint.   OCE inspections are conducted with regard to violations

of the Housing Maintenance Code, not the Rent Stabilization Code.  Although violations of the

Housing Maintenance Code generally constitute a failure to maintain required services under the Rent

Stabilization Code, the failure to maintain required services include many things not covered by the

Housing Maintenance Code.  

Furthermore, it appears that the OCE inspections were not general inspections, but were
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conducted specifically to determine if previously listed violations had been cured.  The OCE

inspection orders submitted by the appellant (Return: B-12, Exh. E) indicate that the type of inspection

was "Waiting Dismissal Request", i.e., it was conducted in reponse to a request to dimiss violations. 

That type of inspection is usually specific to the listed violations.  Nevertheless, the last page of the

OCE's "List of Pending Violations" issued April 15, 1985, states that "additional violations have been

reported and are being processed".  The "Report of Search", dated March 20, 1986, does, as well. 

What those violations are are not stated. (Return: B-12, Exh. E) 

Clearly, it was reasonable and appropriate for the State Division to rely on its own inspectors

and not on those of the OCE.

The cases cited by the appellant are inapposite.  In Yonkers Garden Co. v. New York State

Division of Housing and Community Renewal, 63 A.D.2d 679, 404 N.Y.S.2d 664 (2d Dept. 1978),

the State Division relied upon a report of the City Bureau of Yonkers which was based upon an

inspection specifically requested by the State Division.  In the case at bar, the OCE report are not

based upon any such request.

 In Howard-Carol Tenants' Association v. Conciliation and Appeals Board, 64 A.D.2d 546,

406 N.Y.S.2d 845 (1st Dept. 1978), aff'd, 48 N.Y.2d 768, 423 N.Y.S.2d 911 (1979), the State

Division's predecessor, the Conciliation and Appeals Board, conducted five inspections of its own and

concluded that four inspections conducted by the OCE essentially corroborated its own inspections.

 In B.B.T. Realty v. Department of Rent and Housing Maintenance, N.Y.L.J., December 23,

1974, p. 14, col. 6 (Sup. Co., Kings Co., Beckinella, J.), unan aff'd, 47 A.D.2d 1001, 369 N.Y.S.2d

623 (2d Dept. 1975), a case involving an application for an MBR increase, it cannot be determined

by what agency the inspections were conducted.  However, the rent determination in that case was
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made by the City agency of which OCE was a part.

There is clearly nothing inconsistent between the foregoing cases and the one at bar.  It is well

settled that the Commissioner is the determiner of facts.  As the Court of Appeals stated in the classic

case of Matter of Stork Rest., Inc., v. Boland, 282 N.Y. 256, 26 N.E.2d 247 (1940):

Where there is conflict in the testimony produced before the Board,
where reasonable men might differ as to whether the testimony of one
witness should be accepted or the testimony of another witness be
rejected, where from the evidence either of two conflicting inferences
may be drawn,  the duty of weighing the evidence and making the
choice rests solely upon the Board.  The courts may not weigh the
evidence or reject the choice made by the Board where the evidence is
conflicting and room for choice exists.  Cf. National Labor Relations
Board v. Waterman Steamship Corporation, 309 U.S. 206, 60 S. Ct.
493, 84 L. Ed 704 decided unanimously by Supreme Court of U.S.,
Feb. 12, 1940. (emphasis added)

The Commissioner's determination was a proper exercise of his fact-finding duty under the Rent

Stabilization Law and Code.

E.  The State Division properly imposed a rent reduction beginning the first rent date subsequent to
the date the owner received notice of the tenants' request for a rent reduction.

Appellant erroneously asserts that the tenants should not have been permitted to amend their

complaint to include the request for a rent reduction.  

These claims were soundly rejected by the Commissioner and the Court below.  As the

Commissioner noted in his order:

...nothing in this section [26-514] or in any other section of the Rent
Stabilization Law precludes a tenant from requesting a rent reduction
at a date subsequent to the date of filing of a complaint of decrease in
services.

(Return: B-13, p.8).  Indeed, once a tenant has requested a rent reduction, Section 26-514 of the Rent

Stabilization Law mandates a rent reduction upon a finding that the owner has failed to maintain
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required services.  See, Hyde Park Gardens v. State of New York Division of Housing and Community

Renewal, May 2, 1988, App. Div., 2nd Dept4.  Under the statutory scheme, a tenant can request a rent

reduction at any time.  He or she is not precluded from asking for a rent reduction to apply

prospectively for a continuing failure to maintain services just because it was not initially requested. 

In the case at bar, the rent reduction was ordered to begin only from the first rent date after notice was

given to the owner of the request for the reduction.  Thus, while the State Division has discretion in

deciding whether to permit amendment of a complaint after an answer has been filed, to have failed

to do so in this instance would have been an abuse of discretion.

In the case at bar, notice was fully given as to the tenants' request for a rent reduction.  From

the time the tenants served their PAR on the owner with the request in it, the latter was plainly

apprised of the fact that the tenants had asked for the reduction.  The owner had ample opportunity

to object to the request for a rent reduction.  Yet, in three letters from the owner answering the tenants'

PAR the only response was a bare assertion that the request was not made in the original complaint

and that the subsequent request was untimely (Return: B-7).  This is not a basis to deny the rent

reduction, as argued above. 

Appellant argues on page 25 of its brief that "Had the owner been aware of the possibility of

damages prior to the adverse finding by the DRA, the time and effort expended by the owner in

rebutting the allegations in the complaint would have been increased."  That, to say the least, is a lame

excuse for an argument.  The appellant should have expended time and effort in correcting the

     4  The State Division, which unsuccessfully contended in that case that it is not required by the
statute to impose a rent reduction where there are special and unique circumstances, has been
granted leave to appeal the decision to the Court of Appeals.  However, the case at bar does not
present any special or unique circumstances which would justify not imposing a rent reduction.
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conditions in the subject premises, not in rebutting the allegations of its tenants.  The charade is not

DHCR's, as asserted by appellant on page 26 of its brief, but the appellant's.

 Appellant argued below that, had it been aware of a request for a rent reduction, "a more

complete record of repairs would have been maintained and submitted for the agency's consideration". 

This is misleading.  On remand of the case after the prior Article 78, the Division's determination was

modified so that the rent reduction was imposed only from the first rent date subsequent to the owner's

having been served notice of the request for a reduction.  Having been put on notice, the owner had

abundant opportunity to restore services and to adequately document their restoration.  Nevertheless,

it failed to provide the agency with any proof.  In its three cursory submissions the only "evidence"

presented by the owner was an acceptance of a proposal for the installation of new windows (Return:

B-7).  But the Division's findings of reduced services did not have anything to do with windows.  All

the owner proved by this was its contempt for the tenants' complaints and the agency's proceedings.

The cases cited on pages 23 through 25 of appellant's brief for the proposition that "a

complaint may not be amended where it results in prejudice or surprise to the opposing party" are

irrelevant since the rent reduction only applied prospective to the request.  There was no prejudice to

the owner.  In Wyso v. City of New York, 91 A.D.2d 661, 457 N.Y.S.2d 112 (2d Dept. 1982), this

Court defined prejudice as "some special right lost in the interim, some change of position or some

significant trouble or expense that could have been avoided had the original pleading contained what

the amended one wants to add."  In the case at bar, no special rights were lost, the owner did not

change its position or go through any significant trouble or expense that could have been avoided. 

Indeed, by its own admission, the owner went through little trouble or expense, treating its tenants'

well-founded complaint with disdain.
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Similarly, the cases cited on page 27 to 28 of appellant's brief for the proposition that "Due

process requires that in an administrative proceeding, a party must be afforded notice of its potential

liability before rights can be lost", are irrelevant since notice was given to the appellant of its potential

and prospective liability.  

In Merrill v. State Division of Human Rights, 45 A.D.2d 548, 360 N.Y.S.2d 108 (3rd Dept.

1974), a party was added as a complainant during the course of an administrative hearing.  Damages

for discrimination were awarded to that party for acts occurring prior to his being added as a party. 

In the case at bar, there is no question of adding new parties or of imposing a rent reduction prior to

the request.  Thus there was nothing improper in imposing a rent reduction to run prospectively.

Under well settled principles of law the Court's function herein is completely accomplished

upon finding that a rational basis supports the agency's determination.  Thus, the Court cannot

substitute its judgment for that of the Commissioner.  Matter of Fresh Meadows Associates v. New

York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d

1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  Clearly, the determination of the Deputy

Commissioner for Rent Administration in the case at bar has a rational basis in fact and law and is

neither arbitrary or capricious.  It is thus entitled to judicial affirmance.
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CONC L USION

The Order of the Division, issued January 30, 1987 should be affirmed and the petition

dismissed, together with costs and disbursements.

Dated: Bronx, New York
September 2, 1988

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
One Fordham Plaza - 4th Floor
Bronx, New York 10458
Tel. No. (212) 519-5720

RICHARD HARTZMAN
   of Counsel
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