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________________________________________________
________________________________________________

SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION  :  FIRST DEPARTMENT

-----------------------
CORONET PROPERTIES COMPANY,

Petitioner-Appellant

for a judgment annulling and setting  
 aside an Order of the State of New York,

 Division of Housing and Community Renewal,

  - against -

STATE OF NEW YORK, DIVISION OF HOUSING
AND COMMUNITY RENEWAL,

Respondent-Respondent.

________________________________________________
________________________________________________

BRIEF FOR RESPONDENT-RESPONDENT
________________________________________________
________________________________________________

This is an appeal from a decision and judgment of the Supreme Court (Hughes, J.) entered

in the office of the New York County Clerk on October 31, 1986.  The decision and judgment below

dismissed a petition brought pursuant to Article 78 seeking reversal of a final order issued by the

Division of Housing and Community Renewal (hereinafter "Division") which established the lawful

stabilized rent and directed the refund of rent overcharges including treble damages.



COUNTER-STATEMENT OF THE QUESTION PRESENTED

1.  Whether a rational basis supports the Division's order and determination assessing treble

damages on overcharges collected on and after April 1, 1984, the effective date of the treble damage

provision of the law, where the overcharge complaint was filed before April 1, 1984, and where the

petitioner raises for the first time in its Article 78 proceeding the claim that it did not receive notice

that treble damages could be imposed.

The Court below answered this question in the affirmative.

COUNTER-STATEMENT OF THE NATURE OF THE CASE

Pursuant to the provisions of the Omnibus Housing Act of 1983, an owner who is found by

the agency to have collected an illegal rent overcharge from a tenant under the protection of the Rent

Stabilization Law and Code is liable for treble damages on all overcharges collected on or after April

1, 1984, unless the owner can prove by a preponderance of the evidence that the overcharge was not

willful.

In this case the owner concedes that the tenant was overcharged both before and after April

1, 1984.  Indeed, the record shows that the tenant was charged a rent increase of seventy-four percent

over the rent paid by the prior tenant when the legally permissible increase amounted to only thirty-

two percent.

The petitioner objects to the assessment of treble damages, but the objection is devoid of

merit and not supported by the record.  The petitioner asserts that it did not realize that it was

collecting an overcharge, but the record establishes that the owner's own documentation showed an

overcharge so blatant that the owner's denial of knowledge of its existence is not credible.  The

petitioner also asserts that it was never notified of its liability for treble damages, in effect pleading
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ignorance of the law.  But the statute itself constituted notice of that liability.

The test upon judicial review of a determination of the agency which administers the Rent

Stabilization Law is whether the determination is in accord with applicable law and has a rational

basis in the record before the agency when the determination is rendered.  As this brief will make

manifest, the determination at issue fully meets that test, and is, therefore entitled to judicial

affirmance.

COUNTER-STATEMENT OF THE FACTS

The administrative proceeding was commenced on November 28, 1983, when the tenant of

apartment 14A in the building located at 300 West 23rd Street, New York, New York, filed a rent

overcharge complaint.  In her complaint the tenant alleged that the owner refused to show her the

prior leases for the apartment which caused her to believe that the rent being charged exceeded the

lawful rent.  The apartment is subject to regulation under the Rent Stabilization Law and Code. 

(Return: 1).

A copy of the complaint was duly served upon the owner together with answer forms and

complete instructions on the information required to establish the lawful stabilized rent. (Return: 2).

The owner filed its answer on March 5, 1984.  In its answer, the owner alleged that the prior

leases for the apartment were not in the owner's files, but that rent ledger cards for the prior tenants

were available.  Copies of those cards were submitted with the answer.  That documentation

established that at the time the tenant took occupancy, the rent charged for the apartment was

increased from $343.90 to $597.10 per month, an increase of approximately seventy-four percent. 

The legal increase at the time should have been only thirty-two percent.  The owner, however, stated:

The rent charged did not and does not exceed the lawful permitted
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rent under Rent Stabilization, and the complaint herein should be
dismissed.

(Return: 3).

In response to the owner's answer, the tenant pointed out that the owner's own documentation

established that the owner was collecting an illegal overcharge.  (Return: 5).

The tenant was then requested to provide a copy of her current lease, and she did so.  (Return:

6-8).

After considering the entire record, the District Rent Administrator issued Order and Opinion

No.: CDR 04,617 on June 14, 1985 which established the lawful stabilized rent for the apartment,

found a clear overcharge, and directed the owner to refund the overcharges to the tenant.  In addition,

as mandated by Section 14 of Chapter 403, Law of 1983, the District Rent Administrator assessed

treble damages for overcharges collected on or after April 1, 1984, there not being any evidence that

the overcharge was not willful.  (Return: 9).

The owner then filed a Petition for Administrative Review (PAR) of that portion of the order

which had assessed treble damages.  In the petition, the owner asserted that the overcharge was not

willful because its predecessor had set the rent before it took title to the building and it was unaware

of the overcharge.  The owner alleged as follows:

The order assesses treble damages from April 1, 1984 on the basis
"That no evidence has been submitted to establish that the overcharge
was not a wilful act on the part of the owner."

*  *  *  *

In view of the fact that we were not the owners when the vacancy
lease involved in the overcharge was given to the tenant, we believe
it was a gross error to award treble damages against the present owner
and we respectfully request that the Rent Administrators Order be
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modified so as to eliminate treble damages against the present owner
from April 1, 1984 foward [sic].  As we had no part in issuing the
lease, there was no "Wilful Act" on our part.

That was the sole basis urged for reversing the assessment of treble damages.  No other

argument was made.  No further evidence was submitted.  (Return: 10).

Based upon the record adduced by the District Rent Administrator, and after considering the

grounds for reversal urged by the owner, the Deputy Commissioner denied the Petition for

Administrative Review and upheld the order of the District Rent Administrator.  In denying the

petition the Deputy Commissioner noted that the applicable provisions of the Rent Stabilization

Code require an owner to maintain a complete rental history for an apartment, and that the purchaser

of rental is obligated to obtain that history from the seller.  The Deputy Commissioner therefore

rejected the excuse that the owner was unaware of the overcharge.  No other ground for reversal

having been raised, the Deputy Commissioner affirmed the assessment of treble damages.

(Return: 12).

ARGUMENT

THE ORDER AND DETERMINATION OF THE DEPUTY
COMMISSIONER FOR RENT ADMINISTRATION WHICH
UPHELD THE ASSESSMENT OF TREBLE DAMAGES ON
OVERCHARGES COLLECTED ON OR AFTER APRIL 1, 1984 IS
IN COMPLETE ACCORD WITH APPLICABLE LAW, HAD A
RATIONAL BASIS IN THE RECORD, AND IS THEREFORE
FULLY ENTITLED TO JUDICIAL AFFIRMANCE.                       
         

The New York City Rent Stabilization Law of 1969, as amended until 1983 (N.Y. Unconsol.

Laws Sections YY51-1.0 to 8.0 McKinney Uncons. Laws), established a voluntary system of self-

regulation of rents by owners of buildings subject to the law.  The voluntary, self-regulatory nature

5



of the rent stabilization system afforded the owner a measure of freedom and flexibility which was

unprecedented among rent-regulatory statutes.  As this Court held (and as affirmed by the Court of

Appeals) in Thwaites Place Associates v. Conciliation and Appeals Board, 81 A.D.2d 804, 439

N.Y.S.2d 372 (1st Dept. 1981), aff'd on opinion below, 54 N.Y.2d 798, 443 N.Y.S.2d 611 (1981):

The Rent Stabilization Law established an essentially voluntary, self-
policing system of rent regulation. While affording an owner freedom
and flexibility to an extent, it demands, at the same time a high degree
of good faith and diligence in fulfilling obligations under the law.

439 N.Y.S.2d at 373.

The system was self-regulatory in the sense that the owner alone was responsible for

calculating the lawful rent for each apartment each time a new lease was executed, and for

maintaining the records necessary to determine the lawful rent and to prove the legality of the rent

charged, if challenged.  This self-regulatory system was based on the real estate industry's contention

that owners themselves were capable of cooperating in the maintenance of an essentially self-

regulating system.  In practice the system of self-regulation left much to be desired.

Faced with chronic abuses and intransigence by owners of rent stabilized apartments in New

York City in failing to comply with their own self-imposed rules, the State Legislature in 1983

enacted the Omnibus Housing Act (Chapter 403 of the Laws of 1983) which amended the Rent

Stabilization Law (Title YY, N.Y.C. Admin. Code, renumbered as Title 26).  Among other things

the Omnibus Housing Act added a provision requiring the assessment of treble damages on rent

overcharges collected on or after April 1, 1984.  The addition, which appears in Section 14 of

Chapter 403, provides:

Sec. YY51-6.0.5 Enforcement.--a. Subject to the conditions and
limitations of this subdivision, any owner of housing accommoda-
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tions who, upon complaint of a tenant, or of the state division of
housing and community is found by the state division of housing and
community renewal, after a reasonable opportunity to be heard, to
have collected an overcharge above the rent authorized for a housing
accommodation subject to this law shall be liable to the tenant for a
penalty equal to three times the amount of such overcharge.  If the
owner establishes by a preponderance of the evidence that the
overcharge was not willful, the state division of housing an commu-
nity renewal shall establish the penalty as the amount of the over-
charge plus interest.

The provision took effect on April 1, 1984.

It is well settled law that an administrative agency must apply the law in effect when an

administrative determination is rendered where a statute has been amended during the course of the

administrative proceeding.  St. Vincent's Hospital and Medical Center v. New York State Division

of Housing and Community Renewal, 66 N.Y.2d 959, 498 N.Y.S.2d 799 (1985), aff'g, 109 A.D.2d

711, 487 N.Y.S.2d 36 (1st Dept. 1985).  As the Court stated:

Where a statute has been amended during the pendency of a proceed-
ing, the application of that amended statute to the pending proceeding
is appropriate and poses no constitutional problem....unless it can be
demonstrated that "the CAB deliberately or negligently delayed
processing the applications before it" in which event petitioner would
be entitled to have the applications processed under the earlier law...

(citations omitted).

In the instant case the administrative proceeding was commenced on November 28, 1983. 

The statutory amendment providing for the assessment of treble damages for overcharges occurring

on or after April 1, 1984, took effect on April 1, 1984.  As the Court below held, the administrative

determination, which was rendered on June 14, 1985, properly applied the treble damages provision,

as it was the law in effect at the time the determination was rendered.  The Court below further

correctly found that the petitioner made no claim of deliberate or negligent delay by the Division in
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processing the complaint.

The petitioner concedes that it had collected an illegal rent overcharge prior to April 1, 1984,

and that it continued to collect the overcharge after April 1, 1984.  The petitioner even concedes

liability for the amount of the overcharges collected.,  Yet, the petitioner contends that the

assessment of treble damages for overcharges collected after April 1, 1984 was improper.  The

petitioner is in error.

The statutory provision which makes an owner liable for treble damages imposes upon the

owner the burden of proving by a preponderance of the evidence that the overcharge was not willful. 

In the case at bar the only proof offered by the owner is the bare allegation that after taking title to

the building in March, 1983, it collected the overcharges without realizing that is was doing so,

because it had relied in good faith on representations purportedly made by the prior owner.  The

unsubstantiated excuse is without merit and was so found by the Court below:

...Petitioner also states that the DHCR wrongfully awarded treble
damages when no evidence of willfulness was taken.  This court finds
that the rent cards introduced by petitioner at the administrative
proceeding totally undermine petitioner's argument.  The documenta-
tion clearly shows that the rent charged to the complaining tenant
constituted an increase of almost 74% over the rent paid by the
former tenant.  In addition the DHCR correctly stated that a buyer or
owner of a rent regulated building is obligated to obtain and maintain
complete rental histories for the apartments.

In other cases, treble damages have been similarly upheld where the owner had acquired the

premises after the overcharges had begun.  Flagg Associates v. State of New York Division of

Housing and Community Renewal, June 2, 1987, Index No. 22162/86 (n.o.r.), Sup. Ct., N.Y. Co.,

Sherman, J.; Artnor Realty Co. v. Mirabal, July 14, 1986, Index No. 11255/86 (n.o.r.), Sup. Ct., N.Y.

Co., Saxe, J.  In those cases treble damages were imposed even though the new owners were unable
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to provide the rent history for the apartment.  In the case at bar the petitioner obtained the rent history

but ignored the obvious overcharge.

The petitioner is no neophyte in the ownership and management of apartment buildings in

New York City but is a professional landlord in the heavily regulated real estate industry.  In answer

to the overcharge complaint in this case, the petitioner asserted that there was no overcharge when

even a cursory review of the evidence which the petitioner submitted with that answer clearly shows

a rent overcharge.  No great expertise is needed in that regard when the rent increase above the rent

paid by the prior renant amounts to almost seventy-four percent.  Most any tenant, let alone landlord

would know this percentage to be far higher than any regular increase ever allowed by the Rent

Guidelines Board.  An overcharge could not be more obvious to even the most casual eyeballing of

the evidence.  Rather, the petitioner actually has the temerity to assert that it never noticed the

overcharge all the while it continued to collect the overcharge.  That assertion is simply not credible,

and hardly constitutes preponderant evidence that the overcharge was not willful.  

The collection from a tenant of excess rent strikes at the very heart of rent regulation.  As

recently stated by the Second Circuit:

"Knowledge on the part of a landlord that he cannot escape liability
for excess payments of rent under any circumstances, tends to insure
compliance with the statute.  The obtaining excessive rents strikes at
the very purposed of the act."  Estro Chemical Co. v. Falk, 303 N.Y.
83, 86-87 (1951) (emphasis in original).  The public policy underly-
ing rent control legislation militates against the collection or retention
of such excess payments.  United States v. Moore, 340 U.S. 616, 619
(1951); Hansen v. United States, 340 F.2d 142, 144-45 (8th Cir.
1965); Sylbester v. Bernstein, 283 A.D. 333, 338, aff'd, 307 N.Y. 778
(1954).  "[A] person should not be permitted to retain that which is
illegally acquired even through a mistake of legality."  Woods v.
Kaye, 175 F.2d 886, 889 (9th Cir. 1949); see Woods v. Richman, 174
F.2d 614, 616 (9th 1949).
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In re Berry Estates, Inc., 812 F.2d 67 (2d Circ. 1987).

The petitioner erroneously argues that the assessment of treble damages for the overcharges

collected on and after April 1, 1984 was an improper retroactive application of the Omnibus Housing

Act of 1983.  In Cenpark Realty Co. v. State Division of Housing and Community Renewal, ___

A.D.2d ___, 515 N.Y.S.2d 941 (1st Dept. 1987), aff'g, Sup. Ct., N.Y. Co., Index No. 24023/85,

Pecora, J., this Court upheld the imposition of treble damages for overcharges collected after April

1, 1984, the date the law became effective, even though the tenant filed his complaint in March,

1984.  Justice Pecora stated:

Nowhere in this section does it state that treble damages cannot be
awarded in cases where the complaint is filed prior to April 1, 1984. 
The statute permits the imposition of treble damages for overcharges
which occur after April 1, 1984 and that is what was assessed in this
case.  

The case at bar presents exactly the same situation.  

The case cited by the petitioner, Ineson v. Resnik, 129 Misc.2d 1035, 495 N.Y.S.2d 554

(Sup. Ct., West. Co., 1985), is inapposite to the case at bar and is clearly distinguishable.  Ineson

involved a sublessor sued by her sublessee who alleged a rent overcharge and sought treble damages

pursuant to Section 8630-a of the Emergency Tenant Protection Act.  The sublease in question was

executed in 1982.  the court in Ineson, proceeded under the impression that prior to June, 1983, there

was no prohibition against a sublessor overcharging a sublessee in Westchester County.  The Court

concluded, therefore, that as a matter of law the sublessor could not have intended to violate a

prohibition that did not exist at the time the sublease was executed.

Just the opposite is true in New York City.  Contrary to the situation in Ineson, landlords in

New York City have been prohibited from overcharging tenants ever since 1969--well before the
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lease in the instant case was signed.  Overcharging was illegal in New York City at the time the

Petitioner and the tenant entered into their lease--and well before that.  Therefore, it was possible for

the Petitioner in this case to have formed the willful intention to overcharge and to have continued

that intent after the effective date of the law.1  

Indeed, as the petitioner admits in the case at bar, it filed its answer to the rent overcharge

complaint, including the rental history for the premises, in February, 1984, at which time the

existence of the overcharge was patently visible.  Nevertheless, the petitioner made no effort as of

April 1, 1984 to recalculate the rent, to reduce the tenant's rent to the lawful stabilized rent, or to

refund to the tenant the amount of the prior overcharges, though there was ample opportunity to do

so.  The petitioner has utterly failed to meet its statutory burden of proving by a preponderance of

the evidence an absence of willfulness to overcharge on and after April 1, 1984, the date the statute

took effect.

The petitioner also argues that the application of the statute to his situation operates like an

ex post facto law and thus violates due process.  This analysis is completely wrong.  In Bouie v. City

of Columbia, 378 U.S. 347, 353, 84 S.Ct 1697, 12 L.Ed.2d 894 (1964), cited by the petitioner, an

ex post facto law is defined as:

...one "that makes an action done before the passing of the law, and
which was innocent when done, criminal; and punishes such action,"
or "that aggravates a crime, or makes it greater than it was, when

     1  Ineson is further distinguishable by the fact that the statute interpreted by the court therein
applied to Westchester County but was not applicable in New York City; and by the fact that it
involved a sublease, not a prime lease, as in the case at bar.  (The Division was not a party in
Ineson; had it been a party, the Division would have informed the Court that there was an
applicable provision for treble damages outside New York City which covered subleases.  See
former Section 8632(a)(1) of McK. Uncons. Law and 9 N.Y.C.R.R. Section 2500.2(g) and (h),
and Section 2506.1(a)(1)).
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committed."  Calder v Bull, 3 Dall 386, 390, 1 L ed 648, 650. 
(emphasis in original)

A rent overcharge was not innocent before the effective date of the Omnibus Housing Act and it did

not become innocent afterwards.  Nor did the Omnibus Housing Act make the penalty for an

overcharge greater retroactive to its effective date.  The treble damage penalty only applies to

overcharges imposed prospectively, and that is how it was applied in the case at bar.  

The treble damage provision did not operate like an ex post facto law in the case at bar.  The

rent overcharge complaint may have been filed prior to the effective date of the statute.  But the

overcharge was a continuing action which occurred both before and after the statute's effective date. 

Treble damages were not imposed retroactively on overcharges occurring prior to April 1, 1984 but

only prospectively to overcharges occurring after the effective date of the statute.

Apparently realizing that it could not demonstrate by a preponderance of the evidence that

the overcharge was not willful, the petitioner for the first time in this Article 78 proceeding raises

an argument never made during the entire course of the administrative proceeding.  It argues that it

had no notice of its possible liability for treble damages and claims that the imposition of treble

damages was inconsistent with the Division's ruling in Prominence Realty Corp., DHCR Admin.

Rev. Dckt. No. ARL02828-L.  That argument fails for two reasons.

First of all, the petitioner cannot plead ignorance of the law imposing liability for treble

damages.  The law was not created in a vacuum.  Indeed, the Omnibus Housing Act, passed by

Legislature in June of 1983, affected the vital concerns of every owner of rent stabilized housing and

was widely publicized.  It is not credible to believe that the petitioner, with vast experience in the

real estate industry, was not aware of the provisions of the new law.  Furthermore, the Legislature
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specifically gave owners ample notice that they would be liable for treble damages by setting the

effective date of the law on April 1, 1984, some nine months after its passage.

The petitioner in this case had reason to know of the overcharge it was collecting in February,

1984 when it filed its answer to the overcharge complaint.  As already noted, the documentation

submitted by the owner with that answer showed a blatant overcharge.  Had the petitioner corrected

the matter at that time, there would have been no overcharge after April 1, 1984 and hence no

liability for treble damages.  This is clearly a situation in which the self-regulatory nature of the rent

stablization system did not work.

The alleged lack of notice argument also fails because it is totally dehors the record of the

administrative proceeding and is raised for the first time in this Article 78 proceeding.  It is well

settled that a court, in reviewing administrative determinations of the Division may not consider

arguments or evidence not contained in the administrative record, but must determine whether the

agency's determination is rational on the basis of the administrative record before it at the time it

made its determination.  This principle was affirmed in Fanelli v. Conciliation and Appeals Board,

58 N.Y.2d 952, 460 N.Y.S.2d 534 (1983), aff'g, 90 A.D.2d 756, 455 N.Y.S.2d 814 (1st Dept. 1982),

rev'g, N.Y.L.J., January 11, 1982, p. 7, col. 3, (Sup. Ct., N.Y. Co., Blangiardo, J.), in which this

Court, affirmed by the Court of Appeals, found that Special Term had erred in relying on material

which was not before the Board when it issued its order.  This Court held in pertinent part:

Likewise improper was Special Term's reliance upon factual matter
which had not been adduced before the CAB.  The function of the
Court upon application for relief under CPLR Article 78 is to
determine, upon the proof before the administrative agency, whether
the determination had a rational basis in the record or was arbitrary
and capricious.  Disposition of the proceeding is limited to the facts
and record adduced before the agency when the administrative
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determination was rendered (see Matter of Levine v. New York State
Liquor Authority 23 N.Y.2d 863).  The claim, advanced for the first
time at Special Term that, in December, 1980, a resolution had been
passed to dissolve the corporate owner, was not made before the
CAB.  Accordingly, although we are in agreement that the issue is
without legal effect here, the proof dehors the record should not have
been considered by Special Term.

Similarly, in Oriental Boulevard v. Conciliation and Appeals Board, 92 A.D.2d 470, 459

N.Y.S.2d 50 (1st Dept. 1983), this Court reversed a decision of the Court below which granted the

petition based in part on new evidence not before the Board at the time it reached its determination.

In the case at bar the petitioner in its Petition for Administrative Review expressly challenged

the imposition of treble damages, arguing that it was gross error to impose treble damages because

the overcharge was the fault of the prior landlord (Return: 10).  But, though represented by counsel,

the petitioner did not challenge treble damages on the ground that it did not receive notice.  It cannot

raise the issue for the first time during judicial review.

Finally, the Prominence Realty Corp. decision, which is cited by the petitioner, is inapposite. 

In that case the tenant's overcharge complaint had been filed on January 22, 1982, well before

passage of the law imposing liability for treble damages.  Here the overcharge complaint was filed

after passage of that law.  Furthermore, the owner in the Prominence Realty case raised the issue of

notice during the course of the administrative proceeding and the issue was before the agency at the

time the determination was rendered.  In this case, the petitioner never raised the issue during the

administrative proceeding and it is an issue dehors the record.  A case processor in the Division, as

a judge in a court of law, is not responsible for developing issues which are not raised by the parties

in the proceeding.  The processor in the case at bar could not divine through some kind of crystal ball

that notice might be an issue, particularly where the petitioner addressed the substance of the treble
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damages determination but not any alleged procedural defects.  

As the issue of notice was never raised at the administrative level in the case at bar, the

applicability of Prominence Realty was not an issue.  Thus the line of cases cited by the petitioner

for the proposition that "an agency must either follow its own precedents or explain why it departs

from them" are irrelevant to the case at bar.

Finally, the policy enunciated in Prominence Realty is not absolute.  As explained in the

recent Commissioner's opinion in the matter of John J. Kennedy, Admin. Rev. Dckt. No. ART

10468-L:

Although the owner correctly notes that the Division has held that
treble damages would not be imposed in cases where there is no
evidence that the owner was served with notice of this potential
penalty, the Commissioner finds that it would be inappropriate to
apply such a policy to the facts of the instant proceeding.  As the
owner or managing agent of numerous rent-stabilized apartments, the
owner was a party to several other rent overcharge proceedings in
which it (the owner) was actually notified of the statutory liability for
treble damages for willful overcharges occurring after April 1, 1984. 
Despite this knowledge, the owner failed to submit any evidence
before the Adminstrator establishing that the excess rent collected
from this tenant was not willful...

Under well settled principles of law the Court's function herein is completely accomplished

upon finding that a rational basis supports the agency's determination.  Thus the Court cannot

substitute its judgment for that of the Commissioner.  Matter of Fresh Meadows Associates v. New

York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d

1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  Clearly, the determination of the
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Deputy Commissioner for Rent Adminstration in the case at bar has a rational basis in fact and law

and is neither arbitrary or capricious.  It is thus entitled to judicial affirmance.

CONCLUSION

For the foregoing reasons, the decision of the court below should be affirmed and the

respondent granted costs.

Dated:  Bronx, New York
   September 15, 1987

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
1 Fordham Plaza - 4th Floor
Bronx, New York 10458
(212) 519-5720

Richard Hartzman
of counsel
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