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PRELIMINARY STATEMENT

This brief is in answer to the tenant's Cross-Appeal and in
reply to the landlord's answering brief to DHCR's Cross-Appeal.

The tenants have cross-appealed that part of the lower Court's
judgment which affirmed DHCR's inclusion of income-related
Mitchell-Lama surcharges in the initial Rent Stabilized Rents for the
subject complex.  As this brief will show, their arguments are for the
most part based on incorrect assumptions about what is included in
Mitchell-Lama rents as well as how they are established.

The landlord, in answer to DHCR's cross-appeal has not
shown DHCR's ruling that tenants have the option of restructuring
their leases to be without a rational basis.

COUNTER-STATEMENT OF THE QUESTION 
PRESENTED IN THE TENANTS' CROSS-APPEAL

Where the last Mitchell-Lama rent paid in the subject complex
included income surcharges and the law provides that the initial rent
stabilized rent shall be the last reserved rent, was there a rational basis
for DHCR's inclusion of the rental surcharges in the initial rent
stabilized rent?

The Court below answered in the affirmative.



ARGUMENT

POINT I

DHCR's Inclusion of the Rental
Surcharges as part of the Initial
Legal Regulated Rent was Rational
and in Compliance with all Applica-
ble Statutes and Regulations

      
Upon the termination of supervision pursuant to the PHFL,

and upon commencement of regulation pursuant to the RSL and RSC,
an initial legal regulated rent (also known as the initial stabilized rent
or the base rent) is established by operation of law.  The initial
stabilized rent for each unit subject to regulation constitutes the basis
from which all future vacancy and renewal rent increases are
calculated.

The relevant criteria for determining the initial regulated rent
for premises coming under rent stabilization after removal from
supervision pursuant to the PHFL is set forth in §26-512(b)(3) of the
RSL:

The initial regulated rent for housing
accommodations subject to this law on
the local effective date of the emer-
gency tenant protection act of nineteen
seventy-four or which become subject
to this law thereafter, pursuant to such
act, shall be:

*  *  *  * 

(3) For housing accommodations other
than those described in paragraphs one
and two of this subdivision, the rent
reserved in the last effective lease or
other rental agreement.

The Rent Stabilization Code implements this provision in 9
NYCRR §2521.1(l), which reads, in pertinent part, as follows:
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For housing accommodations whose
rentals were previously regulated un-
der the PHFL, or any other state or
federal law, other than the RSL or the
City Rent Law, upon termination of
such regulation, the initial legal regis-
tered rent shall be the rent charged to
and paid by the tenant in occupancy on
the date such regulation ends....

The challenged DHCR order states as follows:

...the Commissioner finds that the
Rent Administrator's determination,
that the income related surcharges
ordered by the DHCR and collectible
on the date PHFL regulation termi-
nated are included in the initial legal
regulated rent, was correct.  

As the argument which follows makes manifest, this result
was mandated by the applicable statutory and regulatory language,
followed prior practice, and was rationally based on the record before
the agency.  

Pursuant to PHFL §31(a)(1) the rents at a Mitchell-Lama 
project are determined by the Commissioner.  Income-based rent
surcharges are mandated by PHFL §31 (3).  The Division's regula-
tions relevant to these surcharges are to be found at 9 (C) NYCRR
§1727-4.2, which reads as follows in pertinent part:

1727-4.2 Rent Schedules.  (a)  Rents
or carrying charges are determined by
reference to rent schedules approved
by the commissioner.  These rent
schedules are known as schedule A,
which lists admission rents, and
schedule B, which lists continued
occupancy rents for families whose
incomes have increased by more than
five per cent above admission limits.
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(b)  After ascertaining aggregated
family income, less permissible de-
ductions, reference to these schedules,
as applicable, will show the rent to be
charged.

(c) Rent schedules are prepared by the
housing company, subject to division
approval.  Such schedules should
provide sufficient income to meet the
costs of efficient project operation,
including reasonable reserves and debt
service.

(d) The following schedule shall be
used to determine surcharge rentals:
[schedule omitted] (emphasis added)

Under the regulatory schedule, a Mitchell-Lama tenant whose
income increases, or who refuses to cooperate in the housing
company's income determination procedure (See 9 (C) NYCRR
§1727-2.6), will be assessed a surcharge of up to fifty per cent of the
base rent.  It is clear from the language of §1727-4.2, which uses the
terms "continued occupancy rents" and "surcharge rentals" that the
income surcharge is intended to be part of the rent.  This conceptual
link is underscored in 9 NYCRR §1727-3.3(a):

Rent entered on lease form shall be
actual rent, including surcharges if
any, being assessed tenant or coopera-
tor at time the lease is signed.  Any
later increase or decrease from this
actual rent resulting from either a
change in tenant's or cooperator's
income or a duly authorized general
rent increase, shall be handled by a
rent change authorization or by a
rider attached to the lease. (Emphasis
added)

Moreover, the Mitchell-Lama lease forms used by Brightwater
Towers clearly designate income surcharges as "additional rent":
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1. Landlord hereby leases to Tenant
the apartment known as _____, at a
rent of $ _____ each month during the
term of the lease, plus any and all
surcharges made in accordance with
Tenant's family income, pursuant to
the Limited Profit Housing Companies
Law of New York (hereinafter referred
to as the "Law") and the Rules and
Regulations of the Commissioner of
Housing and Community Renewal of
the State of New York (hereinafter
referred to as "Commissioner"), plus
any and all rent increases granted by
order of the Commissioner pursuant to
the Law and plus andy all other
charges under the terms of this Lease,
all of which are deemed to be addi-
tional rent hereunder.    (emphasis
added)

See, e.g., Return: B-7.

It should be noted that 9 NYCRR §1727-3.4 provides that
leases must be in a form approved by the Commissioner.

The inclusion of income surcharges in the initial stabilized
rent is consistent with prior practice.  DHCR's predecessor agency,
the Conciliation and Appeals Board, in Opinion No. 24,767, held that
it was proper to include income surcharges in the initial legal rent in
a case in which the subject premises was reconstituted from a Limited
Dividend Housing Corporation regulated under Article 4 of the PHFL
into a business corporation subject to the Rent Stabilization Law. 
See, Return: A-25, Exhibit C.  The fact that the premises in the CAB
case was supervised under Article 4 rather than Article 2 of the PHFL
is irrelevant.  The Rent Stabilization Code, §2521.1(l), which sets the
criteria for initial legal regulated rents for property previously
regulated under the PHFL, makes no such distinction.

Commissioner Eimicke's Advisory Opinion No. 1 of 1986 is
in conformity with this prior practice.  In that opinion he defined the
initial legal regulated rent to be "the last rent ordered by the supervi-
sory agency (DHCR or HPD), and legally required to be paid for the
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remainder of the lease term."  The rent ordered and legally required
to be paid is the per room rent plus income surcharges.

The authors of "Mitchell-Lama Buyouts: Policy Issues and
Alternatives", David J. Sweet and John D. Hack, 17 Fordham Urban
Law Journal 117, 133-34 (1989), are in agreement with the view that
surcharges are to be included in the initial stabilized rent:  

iii.  Treatment of Surcharges

The Mitchell-Lama law requires that
tenants whose income exceeds the
limit for a particular project must pay
surcharges, above that normal rent set
for the project.  The rent laws make no
provisions for the treatment of such
"extra" rent.  The legislature's silence,
however, is hardly surprising, because
surcharges based on income are pecu-
liar to government-assisted programs
for persons of prescribed income lev-
els.  It is unlikely that such surcharges
were within the contemplation of leg-
islators drafting a rent law for private-
sector housing.

If the rent under the last effective lease
prior to the buyout is the basis for the
stabilized rent, these surcharges
should be included in the new rent. 
The DHCR has adopted this approach
in its regulations.  In addition to the
statutory basis for this result, it should
be noted that excluding surcharges
would reduce the rent for the highest-
income tenants in the project while
keeping other rents unchanged--hardly
an equitable result. (footnotes omit-
ted; emphasis added)

It is clear that the inclusion of the income-based surcharges in
the initial legal regulated rent in this proceeding was in accord with
the applicable statutory and regulatory provisions, and that the
Commissioner's determination was rational.
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The core arguments offered by the tenants in opposition to the
inclusion of the surcharge in the initial legal regulated rent are based
on the incorrect premise that § 2521.1(1) of the Rent Stabilization
Code cannot be reconciled with Commissioner's 1986 Advisory
Opinion No. 1.  As already pointed out, the terms of the Advisory
Opinion were intended to include the income based surcharges. 
Nowhere does the Opinion state that the initial rent should be the last
rent ordered by the Commissioner "without the inclusion of sur-
charges".

The Advisory Opinion speaks of both the last Mitchell-Lama
rent ordered by the supervisory agency (DHCR) and the rent required
to be paid for the duration of the lease term.  The latter part of the
formulation has already been amply shown to have been intended to
include the income based surcharges pursuant to statute, regulation,
and DHCR approved lease forms.  However, the tenants' argument
rests largely on the first part of the formulation, claiming that the
DHCR Mitchell-Lama rent order does not authorize income sur-
charges.  This assertion ignores the statutory and regulatory provi-
sions pursuant to which said rent order was issued.  Moreover, it
shows a misunderstanding of the process of setting Mitchell-Lama
rents.

DHCR, at least biennially, issues an order which sets a per
room rent for the Mitchell-Lama buildings, based upon, inter alia, a
review of the housing company's income and expenditures for the
previous year, the housing company's projections of income and
expenditures for the next two years and DHCR's projections for the
next two years.  Once DHCR determines the total amount of funds
that the rents will be required to generate, the monthly rent is
determined by dividing the monthly revenue required by the number
of rental rooms in the project, and adjusting the result to account for
(1) the projected loss of revenue because some tenants will be exempt
from paying any increase, and (2) the gain in revenue occasioned by
the requirement that some other tenants will be subject to surcharges. 
Therefore, the per room rent set in a DHCR order is income driven
and implicitly anticipates subsequent income surcharges.  Although
a DHCR Mitchell-Lama rent order never makes reference to the
income surcharges, it is understood that they are an integral part of
the rent structure in Mitchell-Lama properties.

The Courts have approved of DHCR's use of projections in
ascertaining appropriate rent increases. See, Brookdale Hospital
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Center Tenants Association v. Goldman, 99 A.D.2d 702, 471
N.Y.S.2d 597 (1st Dep't  1984); Schwartz v. Heimann, 64 A.D.2d
925, 405 N.Y.S.2d 949 (2d Dep't  1978), lv. to app. den., 45 N.Y.2d
1005, 413 N.Y.S.2d 147; Greene v. Goodwin, 46 A.D.2d 69, 361
N.Y.S.2d 186 (2d Dep't 1974).

Furthermore, a Mitchell-Lama rent order is issued in the
context of the regulatory structure and tenants' leases.  The regula-
tions not only authorize, but, indeed, mandate the imposition of
appropriate income surcharges as part of the rent; and leases explic-
itly provide that income surcharges are "additional rent".  The Rent
Stabilization Law itself provides that the initial legal regulated rent is
the "rent reserved in the last effective lease or other rental agree-
ment". §26-512(a)(3).  The Advisory Opinion refers to rent ordered
and required to be paid through the lease term.  Similarly, the Rent
Stabilization Code, §2521.1(l) provides that it is the "rent charged". 
The statutory term "Rent reserved" includes additional rent", i.e.,
income surcharges; that is, the "rent charged" or "required to be paid"
on the date PHFL supervision ends and stabilization regulation
begins.  Tenants' assertions notwithstanding, there is no need for
explicit authorization of income surcharges in DHCR rent orders
issued in its supervisory capacity under the Mitchell-Lama program
for those surcharges to be considered rent.

The statute, regulations, DHCR approved Mitchell-Lama lease
forms, as well as the Commissioner's Advisory Opinion have all been
interpreted by DHCR as providing for the inclusion of income based
surcharges as part of the rent.  Contrary to the tenants' arguments,
there is no inconsistency in DHCR interpretations regarding the
inclusion of the income surcharges in the initial stabilized rent.1

Since there was no change in the method of determining the
initial rent between the Commissioner's Advisory Opinion and the
new Rent Stabilization Code, there is no basis for the tenants'
argument that they were prejudiced by the alleged delay in the

     1  It should be noted that even if DHCR had altered its position in the new Code from that set
forth in the Commissioner's Advisory Opinion, it is a basic tenet that the law in effect at the time
of an administrative determination is the law which is to be applied.  See, Matter of St. Vincent's
Hospital v. New York State Division of Housing and Community Renewal, 109 A.D.2d 711, affd
66 N.Y.2d 959.  Thus, in any case it was proper for DHCR to apply the new Code to the case at
bar.
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owner's registration of the initial rent.  In any event, to say that the
few months it took the landlord to register the rents was an intentional
delay designed to "reap the benefits" of the new Code, is a gratuitous
assertion without any basis in the law or the evidentiary record.

The tenants argue without merit that "DHCR had before it
evidence that even the owner did not regard income surcharge to be
'rent'.  (Podhaizer Brief, p. 28)  This argument was put forward more
explicitly in the Court below in tenants' claim that the surcharges
could not be considered a part of the rent because rent bills listed rent
and surcharge as separate items (R. 247).  This argument, in essence,
boils down to the proposition that what the landlord, or, more
probably, the landlord's managing agent's bookkeeper terms rent is
determinative on that issue for legal purposes.  Such a theory
completely ignores PHFL §31(1) which provides that the rents in a
dwelling subject to regulation under the PHFL must be approved by
the Commissioner.  It must also be noted in this context that listing
the base rent and the surcharge as separate items on the monthly rent
statement, while not changing the legal characteristics of the charges,
may, at times, inure to the benefit of a Mitchell-Lama tenant.  A
tenant wishing to contest a surcharge would know exactly how much
of the monthly rent is allocable to the surcharge, and how much to the
base rent.  In the event of a modification of the surcharge, listing the
two components of the rent on the monthly statements separately
would also greatly simplify the calculations of any potential arrears
or refund due, based on that modification.

The tenants argue without merit that the income surcharges
are a windfall to the landlord in that the owner is assured of reason-
able profitability without income surcharges.  This argument is based
on the same misunderstanding of the process of setting Mitchell-
Lama rents which is explained on page 9 of this Brief.  In short, the
setting of such rents involve projections of income and expenditures
and implicitly anticipate subsequent income surcharges.  Thus,
without the income surcharges a Mitchell-Lama landlord would suffer
a shortfall in income.  There is no unfairness in including the income
surcharges in the initial stabilized rent.

 In this same vein, the tenants' argued in the Court below that
the DHCR's order, by including the surcharges in the initial legal
regulated rent, improperly grafted the income based surcharges of the
Mitchell-Lama program onto housing now regulated under the Rent
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Stabilization Law and Code. (R. 247-48)  This argument misstates the
interplay between the PHFL and the Rent Stabilization Law and
Code.  While the rents regulated pursuant to the Rent Stabilization
Law are not income driven, those set pursuant to the PHFL are
income driven.  Thus, any Mitchell-Lama rent which becomes the
initial legal regulated rent under stabilization is necessarily income
based.  The tenants' argument in this regard amounts to nothing more
than an attempt to graft onto the RSL a provision extending the
period in which the determination of the rent is income driven.  That,
as previously stated, however, is not the method by which the initial
legal regulated rent is calculated. 

The tenants also claim that, because they were not given
advance notice of the Mitchell-Lama buyout they were unfairly
deprived of an opportunity to attempt to fix and adjust the surcharges
prior to the effective date of dissolution, January 28, 1987.  This
claim was made more explicit in the Court below where the tenants
referred to the fact that income surcharges as of the date of dissolu-
tion were based on the tenants' 1985 income, which they claimed
should have been subject to review prior to dissolution.  In addition,
the tenants claim that they were purportedly deprived of the opportu-
nity to eliminate income surcharges on the ground of illness, death,
unemployment, retirement or disability of wage earners.

None of these claims have any merit.  The initial legal
regulated rent is determined by operation of law, the determining
factor being the rent charged and paid on the date regulation pursuant
to the PHFL ceases.  Neither the Rent Stabilization Law or Code, nor
the Mitchell-Lama regulations provide any procedure for adjusting
the initial legal regulated rent.  As stated in "Mitchell-Lama Buyouts:
Policy Issues and Alternatives", David J. Sweet and John D. Hack, 17
Fordham Urban Law Journal 117, 133 (1989):

The statute governing rent stabiliza-
tion explicitly states, however, that for
apartments "other than those
described," i.e., other than those which
are specifically permitted a new rent
level, the rent from the last effective
lease forms the basis for the new rent. 
Thus, there is no legal basis for re-
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structuring rents2 upon transfer of a
Mitchell-Lama project to stabilized
status.  In its Rent Stabilization Code,
the DHCR has explicitly incorporated
this result.

With regard to the elimination of income surcharges because
of illness, death, unemployment, retirement or disability of wage
earners, there is in fact a specific administrative remedy available at
all times to Mitchell-Lama tenants.  In addition to tenants in Mitchell-
Lama projects being responsible, pursuant to 9 NYCRR §1727-2.4,
for reporting their annual family income and family composition, a
tenant is obligated to notify the housing company of illness, death,
unemployment, retirement or disability.  Under such circumstances,
9 NYCRR §1727-2.5(b) provides for interim changes in rent.  There
was nothing to prevent tenants, whose income may have dropped
prior to January 28, 1987, by reason of one of those factors, from
notifying the housing company of the change of circumstances.  They
were not improperly deprived of any rights by a lack of advance
notice.  

Except for the interim changes described in the preceding
paragraph, re-examination of income surcharges is done only on an
annual basis, each spring after the filing of income tax forms. 
Adjustments of income surcharges are based upon the prior years'
income and take effect in July of each year.  Thus, on the January 29,
1987 date of dissolution, income surcharges were based on tenants'
1985 income.  If there had been a change in a tenant's income in
1986, this fact would not have been reflected in his or her income
surcharge until July, 1987.

The tenants' claim that it is unfair to continue to impose a
surcharge based on 1985 income ignores two considerations:  (1) for
every tenant whose income dropped after the 1985 certification of
income, there was likely another tenant whose income increased and
would have had a higher surcharge imposed but for the termination
of regulation under the PHFL; and (2) from July, 1986 through June,

     2  The authors' reference to the restructuring of rents relates only to the fixing of the initial
legal regulated rent.  It bears no relation to the issue of the restructuring of the Mitchell-Lama
leases which is addressed in Section "C" of this brief.  (This footnote is not in the original.) 
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1987, if the tenant was earning the increased income over that of
1985, the rent charged was nevertheless based on a lower income.  

The authors of "Mitchell-Lama Buyouts: Policy Issues and
Alternatives", supra, pp. 133-34, not only comment favorably upon
this DHCR policy, but further elucidate the equities which made this
decision sound policy.  In particular, in footnote 101, p. 134, the
authors state:

As a result, initial rents would vary
with tenant income at the time of con-
version.  In the future, however, this
relationship would not be preserved. 
This result is unavoidable, given the
nature of the rent laws.  Except for the
rent increase exemptions for elderly
and disabled tenants with very low
incomes, rent control and rent stabili-
zation provide for neither income
reporting nor for keying rents to ability
to pay.  Although this type of initial
rental structure would be unusual in
purely private housing, it does not
pose a substantial problem.  The skew-
ing of the rents would presumably be
no greater than that which often occurs
under the rent laws based solely on
accidents of history such as how many
times the apartment has changed occu-
pants. 

The tenants also allege that it was unreasonable to not avail
the tenants of 9 NYCRR Part 1750, the "newly enacted" regulations
governing the dissolution of Mitchell-Lama housing companies. 
These "newly enacted" regulations were first filed with the Secretary
of State on July 20, 1987 and made permanent by order filed
September 16, 1987.  As these regulations were promulgated well
after January 28, 1987, its notice provisions, which are for informa-
tional and ministerial purposes, could not have been made applicable

12



to the Brightwater Towers buy-out.3  Moreover, for the reasons
previously stated, the lack of notice did not deprive the tenants of any
right they may have had to adjust income surcharges prior to the
January 28, 1987 dissolution date.

 There was a rational basis in the record and the law for the
inclusion of the Mitchell-Lama income surcharges in the initial
stabilized rent.  Under well settled principles of law the Court's
function herein is completely accomplished upon finding that a
rational basis supports the agency's determination.  Thus, the Court
cannot substitute its judgment for that of the Commissioner.  Matter
of Fresh Meadows Associates v. New York City Conciliation and
Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y.
Co., 1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976),
aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977); Matter of Pell v.
Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S,2d 833 (1974);
Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  As the
Commissioner's inclusion of the income surcharge in the initial
stabilized rent has a rational basis in fact and law and is neither
arbitrary or capricious, it is entitled to judicial affirmance.

POINT II

The Landlord has failed to show
any irregularity in DHCR's allow-
ing tenants the option of having
their leases restructured

As with other issues in this case, the landlord notes that
judicial review is limited to grounds invoked by the agency in the
challenged order, and claims that DHCR's order must be reversed
because no ground was stated.  However, the landlord's brief glides
quietly over the very passage it quotes from the District Rent
Administrator's order.  That passage refers to agency policy as the
basis for the determination:

     3  This type of situation does not fall under the general rule that the law at the time of the
determination applies, since the dissolution had already taken place at the when new regulations,
which provide for notice of a proposed dissolution, became effective.
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While it is true that renewals com-
mencing on dates other than anniver-
sary dates had no real effect on tenants
while buildings were subject to
Mitchell-Lama regulations, such re-
newals have proved prejudicial to
tenants in buildings entering the Rent
Stabilization system.  It is the Divi-
sion's policy therefore that as build-
ings leave Mitchell-Lama regulation
tenants who have, or have had, leases
commencing on dates other than the
anniversary of their initial occupancy,
be given the option of having their
lease dates re-established to reflect
anniversary date renewals. (R. 161-62)

The landlord complains bitterly about the purported concoc-
tion by DHCR's litigation staff of an explanation for the ruling on this
issue.4  In fact, the litigation staff merely explained the grounds
provided in the administrative determination, showing how the
agency's policy and conclusion regarding prejudice is grounded in
basic principles which had been ignored by the Court below.  As
pointed out in DHCR's main brief (p. 26), an administrative determi-
nation does not have to cite every regulatory or statutory section or
point out every principle which might bear on the grounds for the
determination, or offer an exhaustive legal analysis in support of the
ruling.

But if this Court were to conclude that DHCR had not
provided a sufficient basis in its determination for allowing the
tenants the option of realigning leases, the proper course is not
reversal of the determination, but a remand to the agency for further
proceedings.  See, e.g., Matter of Charles A. Field Delivery Service,
66 N.Y.2d 516, 498 N.Y.S.2d 111 (1985).  The lack of articulation of
the grounds for a determination is not the same as there being no
rational basis.  If it has not been shown that the determination has no

     4  It should be noted that the tenants moved to reargue this point in the Court below and
DHCR submitted papers in support of the motion.  It is thus disingenuous for the landlord to
claim in its brief that DHCR has "elected to break" its "silence" for the first time in this appeal.
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rational basis, but the Court were to conclude that DHCR did not
provide a sufficient explanation for its determination, the  matter
should be remanded.  However, in this case the grounds for allowing
tenants the option to realign their leases was sufficiently set forth; and
they are reasonable.  

The arguments offered by the landlord against allowing
tenants the option have no merit.  For example, the landlord argues
that reliance on § 2523.5(c) of the Rent Stabilization Code is
misplaced because that provision was not promulgated until long after
the owner engaged in the lease realignment.  But this argument skips
over the careful DHCR explanation which points out that the practice
spelled out in that Code provision codifies what was already a long-
standing principle.  The remaining arguments made by the landlord
against the explanation offered by DHCR are similar rhetorical
exercises which are designed to distract the Court from an under-
standing of what is at stake rather than demonstrate how DHCR may
have erred.  Indeed, the landlord has not shown that the principles
brought to bear by DHCR are inapplicable to the case at bar. 
Therefore DHCR's determination allowing tenants the option to
realign their leases should be affirmed. 

  
CONCLUSION

For the reasons stated above, that part of the judgment of the
Court below which modified the Commissioner's order should be
reversed, the Commissioners order should be affirmed in its entirety,
and DHCR should be awarded costs.

Dated:  Bronx, New York
September 9, 1993

Respectfully submitted,

DENNIS J. SAFFRAN
Attorney for Respondent
New York State Division of
Housing and Community Renewal
One Fordham Plaza, 4th Floor
Bronx, New York 10458
(718) 563-5769
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  of counsel
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