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PRELIMINARY STATEMENT

This is an appeal by petitioner-appellant, 30 Seaman Avenue Company, from two judgments

of the Supreme Court, New York County (Schoenfeld, J.) based on one memorandum decision; one

judgment entered in the office of the Clerk of the County of New York on December 27, 1990, and



the second entered in the office of the Clerk of the County of New York on January 7, 1991.  The

first judgment affirmed an administrative determination of the New York State Division of Housing

and Community Renewal (hereinafter "Division" or "DHCR") which established the lawful

stabilized rent for the subject housing accommodation and directed the appellant to refund rent

overcharges to the tenant, including treble damages, except that the court remanded the proceeding

to DHCR to modify the treble damages award for the period of time in which the landlord proves

non-payment of rent by the tenant; and awarded a money judgment in favor of Brenda Ratliff in the

sum of $19,632.33, together with interest from August 31, 1988.  The second judgment is a money

judgment awarding respondent Brenda Ratliff $23,984.46, including interest and costs.  DHCR does

not contest the court's limited remand to the agency.

COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Does a rational basis support DHCR's final order which disallowed rent increases for

alleged apartment improvements, established the lawful stabilization rent for the subject apartment

and determined the amount of rent overcharges, including treble damages?

The Court below answered in the affirmative, except that it remanded to DHCR modify the

determination to eliminate the treble damages award for that period in which the landlord can prove

that the tenant paid no rent.
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COUNTER-STATEMENT OF THE NATURE OF THE CASE

The issue in this case is whether the Division properly and reasonably established the lawful

rent for the subject apartment.  The Rent Stabilization Law and Code established a system of rent

regulation whereby owners are afforded standard, periodic increases in rent designed to enable them

to cover the rising cost of maintaining their buildings and to obtain a reasonable return upon their

investments.  Under the Rent Stabilization Law and Code, an owner may not charge in excess of the

base rent plus standard guidelines increases except upon certain specific, limited grounds set forth

in the Code.  It is well settled that the grounds set forth in the Code are exclusive, and that no

stabilization rent may be increased except in accordance with the requirements of the Code.  

As relevant to the case at bar, under Section 20C(1) of the former Rent Stabilization Code

(now contained in 9 NYCRR Section 2522.4(a)(1)), an owner is entitled to increase the stabilized

rent where he has (1) installed new equipment or improvements in a particular apartment other than

a major capital improvement, and (2) obtained the written consent of the tenant in occupancy to pay

the rent increase.  In addition, landlords are permitted to increase rents for improvements made to

apartments while they are vacant.  Where the owner meets the above requirements, he may increase

the monthly rental for the apartment by 1/40th of the cost of installation of the new equipment.

The owner is allowed a rent increase for actual improvements as documented by the owner

as to cost, date of installation and owner's payment.  See, 985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J.,

March 28, 1991, p. 22, col. 3, (1st Dept.).  Moreover, the owner must show by documentation that

the alleged improvements are not merely repairs and maintenance or decoration which the owner is

required to provide without additional cost.  See, Eberhart v. Eimicke, Index No. 2060/88, June 17,
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1988, n.o.r., (Sup. Ct., N.Y. Co., Silbermann, J.), aff'd, 151 A.D.2d 1052, 544 N.Y.S.2d 404 (1st

Dept. 1989).

In the case at bar, the petitioner attempted to charge incoming tenants rent increases based

upon the cost of work allegedly done in the apartment.  The Division, based upon the requirements

of Section 2522.4(a)(1) (Section 20C(1) of the former Code) properly disallowed an increase for the

alleged renovation.  Although the owner was given notice and had ample opportunity to properly

detail and substantiate the costs of the alleged renovation, it failed to do so.  In addition, a physical

inspection by DHCR indicated that a renovation as extensive as claimed by the owner, and as

recently as the owner claimed, was highly improbable.  

The Division was not mandated to hold a hearing in this matter or to give notice of the

physical inspection.  Not only did the owner fail to request a hearing during the administrative

proceeding, but the decision to hold a hearing is within the discretion of the Division in any case. 

Nor is DHCR required to give an owner notice of a physical inspection conducted by the agency or

to afford it a chance to respond to an inspection report.  See, e.g., Empress Manor Apartments v.

DHCR, 147 A.D.2d 642, 538 N.Y.S.2d 49, 50 (2nd Dept. 1989).  The owner in the case at bar has

suffered no prejudice.  It was given ample opportunity to submit documentation to substantiate its

allegation that it was entitled to various rent increases, and to prove that the overcharge was non-

willful.  

In the case at bar the Division established the stabilized rent by utilizing the base rent of

$281.25 per month, which is the undisputed stabilized lease rent charged as of November 30, 1986,

and adding the appropriate Rent Guideline Board increases.  Using this method the Division

established the lawful stabilized rent to be $344.25 per month for the one year lease beginning
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December 1, 1987.  The Division also found a rent overcharge of $33,910.14 including treble

damages and excess security deposit.1

The test upon judicial review of a determination rendered by an administrative agency is

whether the determination has a rational basis in the record and is in accord with applicable law.  The

determination in the instant case fully meets that test and should be upheld.

COUNTER-STATEMENT OF THE FACTS

This proceeding involves the housing accommodation known as 30 Seaman Avenue,

Apartment 2G, New York, New York.  This proceeding was originally commenced on September

9, 1988 by the filing of a complaint of rent overcharge by the tenant, Brenda Ratliff. (Return: A-1) 

The owner answered the complaint via letter dated October 17, 1988, which answer was

supplemented by a letter dated April 3, 1989.  The owner claimed, in substance, that during the

vacancy preceding the tenant's initial lease, the subject apartment had been renovated and the cost

of said renovation, $12,160.00, had allowed a rent increase of $304.00 per month (1/40th of

$12,160.00) over the applicable guidelines increase, pursuant to Section 2522.4 of the Rent

Stabilization Code (hereinafter "the Code").  The owner stated that this resulted in the calculation

of the tenant's initial rent at $664.25.  The owner further alleged that inadvertently the monthly rent

set forth in the tenant's initial lease was $642.00.  The owner also alleged that all subsequent

     1  DHCR conceded in the court below that the tenant is not entitled to treble damages for the
period in which she can be proven not to have paid rent.  The Commissioner stated in his order
that the owner may assert this as a counterclaim in an appropriate forum.  The court below
remanded to DHCR for a determination of the issue, a limited remand which is not being
contested by DHCR.
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increases charged were in accordance with the applicable guidelines. (Return: A-3, A-6)

On July 17, 1989, the Administrator mailed to the owner a request for additional

information/evidence. (Return: A-8)  Among the items described in that notice as items the owner

was required to produce were:

3.  [X]  Copies of cancelled checks (both front and back) and bills
showing the cost and date the service was provided or equipment was
installed for which 1/40 of the cost is claimed.  The receipts must
show a breakdown of the costs or each item separately.

In response to this request, the owner, on August 6, 1989, submitted copies of three cancelled checks

and what it represented to be the bill from the contractor, consisting of a work proposal, unsigned

by the owner.  In its covering letter with these materials, the owner stated that $160.00 of the

$12,160.00 in claimed renovation costs had been paid in cash. (Return: A-11)  The checks submitted

were each, payable to Leonard Goldstein and, apparently endorsed "L. Goldstein".  The other

particulars of said checks were as follows:

Purpose or other
notation (such as

Check       Account              apartment number)
Number      Drawn on        Date     Amount noted on check

290   30 Seamen [sic]     11/10/86   $600.00           None

310   30 Seamen [sic]     12/2/86    $3,000.00         None
      Avenue Company

2208  Howard Ballenzweig  1/7/87     $3,000.00         None
      Susan  Ballenzweig

The document submitted as the contractor's bill was contained on one sheet of letterhead

encaptioned "Leonard Goldstein, General Contractor, 12 Fifth Avenue, New York, New York, 10011 

212-505-1382."  That entire document reads as follows:
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"November 10, 1986

TO:  30 Seaman Avenue Company
     c/o R & R Management 
     P.O. Box 20720
     New York, NY 10025

Re:  Apt# 2G  30 Seamen Avenue

Proposed work:

Complete kitchen renovation includes:
-Demolition and removal of existing kitchen.
-Removal of existing floor; reparation of sub-floor and

      installation of new floor complete with new tiles.
-Reparation of walls and painting of entire kitchen.
-Installation of new kitchen cabinets and counter tops.
-All necessary plumbing and electrical work for installation

      of new appliances.
-Installation of new hot and cold feeds and waste pipe for

      sink and dishwater.
-Supply and install new appliances:  (refrigerator, stove, 

      and dishwasher).

The above work will cost:  $12,000.00

                                        [/S/]  L. Goldstein"

On August 17, 1989, the Administrator mailed the owner a second notice that itemized bills

were required if the owner's claim of entitlement to the rent increases charged was to be deemed

substantiated. (Return: A-13)  On September 6, 1989, the owner mailed to the Administrator another

copy of the above described cancelled checks and proposal. (Return: A-14)

On September 18, 1989, the Administrator mailed the owner a written notice reminding the

owner that it had "failed to submit itemized bills." (A-15)  On September 25, 1989, the Rent

Administrator mailed the owner a "Final Notice to Owner" Imposition of Treble Damages on

Overcharge".  The notice notified the owner that evidence indicates that the overcharge was willful,
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and that it was being given a final opportunity to rebut before treble damages were imposed. (Return:

A-17)  Nothing was received by the Division in response to either of those notices.  

On October 24, 1989, a member of the Division's staff conducted a physical inspection of the

subject premises.  The report filed, based on that inspection indicates, in substance, that, in the

opinion of the inspector, it is highly improbable that a renovation as extensive as the one indicated

in the above-mentioned contractor's proposal was performed at the subject premises as recently as

the owner had indicated. (Return: A-22)

The District Rent Administrator thereafter issued an order on October 26, 1989, which

disallowed the entire rent increase based on the alleged renovation, calculated the stabilized rent as

indicated on the chart annexed to the Administrator's order, and directed the owner to refund

$33,910.14, including treble damages. (Return: A-24)

On November 20, 1989, the owner filed a Petition for Administrative Review ("PAR")

against the District Rent Administrator's order.  With its PAR, the owner submitted another set of

copies of the above described cancelled checks and the contractor's proposal (which is also referred

to in the PAR as a "contract") and mailing receipts indicating that the above-described documents

were sent to the Administrator.  The owner asserted that with the submission of the contractor's letter

and the cancelled checks it submitted all that it ever had in the way of itemized bills for the subject

renovation.  The owner questioned the accuracy of the Division's inspection of the apartment.  The

owner contended that the work described in the contractor's proposal was done and it cost the owner

$12,160.00 to have it done.  The owner also objected to the calculation of the overcharge based on

its contention that the tenant "has not paid any rent for the past 15 months....[the PAR was dated

November 14, 1989]". (Return: B-1)
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On January 22, 1990, the tenant wrote to the Division and asked that the Petition be

determined expeditiously and that it be denied.  The tenant based her request for expeditious

treatment on her allegation (supported by copies of a notice of petition and petition) that the owner

had commenced a non-payment proceeding against her (30 Seamen Avenue Co. v. Brenda Ratliff,

L & T 079270/89 and that the matter was scheduled for January 31, 1990 in the Housing Part of the

Civil Court of the City of New York County. (Return: B-2)

 The Commissioner's PAR order noted that the tenant's answer in opposition to the PAR

(Return: B-4) was not taken into consideration on the appeal, as it did not appear to have been served

on the owner.  Nevertheless, there being no prejudice to the owner in doing so, the Commissioner

decided the matter on an expedited basis, affirming the District Rent Administrator's order.  The

Commissioner found in pertinent part (Return: B-5):

The description of the renovation set forth in the contractor's bill
describes work and improvements which fall into two categories:  a)
that which would not entitle the owner to a rent increase under
Section 2522.4 of the Code; and b) that which would.  For example,
replacing old walls and ceilings with fresh plaster, or sheet rock, is,
generally, repair work and not the type of work that results in a rent
increase under Section 2522.4.  On the other hand, electrical and
plumbing work necessary to the installation of new equipment and
appliances will, generally, generate such an increase.  Neither the
Administrator nor the Commissioner can tell from the contractor's bill
what exactly was done, and how much each aspect of the work cost. 
Further, the Commissioner believes that the owner had failed to
substantiate the cost of the total renovation.  The cancelled checks do
not, on their face, indicate that they represent payments for work done
at the apartment.  This creates an insurmountable obstacle to
accepting them, in conjunction solely with the contractor's bill, as
proof of the cost of, and payment for, the alleged work.  This is
especially the case with regard to check # 2208, for $3,000.00 drawn
on what appears to be the personal, joint account of Howard and
Susan Ballenzweig.

9



In summary, the owner had ample opportunity before the Administra-
tor to properly detail and substantiate the cost of the alleged renova-
tion.  It failed to do so.  It has not cured the deficiency in its proof
upon appeal.  The Commissioner finds that the Administrator
properly disallowed the rent increase charged based on this alleged
$12,160.00 renovation.

The Commissioner also affirmed the award of treble damages:

As to the owner's contention that the tenant has not paid any rent for
the past (prior to November 14, 1989) fifteen months, that is a
circumstance which, if true, was going on for some fourteen months
before the Administrator issued his order.  Nevertheless, the owner
did not raise this issue in the overcharge proceeding below.  It is not,
therefore, properly within the scope of review on appeal.  On the
other hand, however, the owner may assert this counterclaim in an
appropriate forum, including the Housing Court.

In the Article 78 proceeding brought by the owner, the court below upheld the Commis-

sioner's determination with regard to 

the disallowance of 20(C)(1) rent increases and the imposition of treble damages; but it remanded

the matter solely for a finding as to what period the tenant did not pay rent and for the elimination

of treble damages for that period.2  The money judgment signed by the court below is for $19,632.22

plus interest and costs, as compared to the DHCR award of $33,910.14 which included excess

security deposit and treble damages.  The difference between the two, approximately, accounts for

the 15 month period in which the owner alleged that no rent was paid by the tenant.

     2  The Court should note that the appellant made certain allegations in the Article 78 petition
concerning the provision of services to the tenant.  Those allegations relate to a separate and
independent administrative proceeding which was ultimately challenged in a separate Article 78
proceeding and upheld by the court.  They are irrelevant to the issues in the case at bar, which
concerns the rent overcharges, treble damages, and the substantiation of alleged renovations.  
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ARGUMENT

A RATIONAL BASIS SUPPORTS THE DIVISION'S FINAL
ORDER WHICH DISALLOWED RENT INCREASES FOR
ALLEGED APARTMENT IMPROVEMENTS, ESTABLISHED
THE LAWFUL STABILIZATION RENT FOR THE SUBJECT
APARTMENT AND DETERMINED THE AMOUNT OF RENT
OVERCHARGES, INCLUDING TREBLE DAMAGES.                 

A.  The Commissioner Properly Disallowed Rent Increases for Alleged but Unsubstantiated
Apartment Improvements.

The Rent Stabilization Law establishes a system of rent regulation whereby owners are

afforded regular, periodic increases in rent designed to enable them to cover the rising cost of

maintaining their buildings and to receive a reasonable return upon their investment.  The rent

increases are implemented upon the execution of vacancy or renewal leases, and are determined by

standard guidelines promulgated annually by the Rent Guidelines Board.

Under the Rent Stabilization Law and Code, an owner may not charge in excess of the base

rent plus applicable guidelines increases except upon certain specific, limited grounds set forth in

the Code.  It is well settled that the grounds for rent increases set forth in the Code are exclusive, and

that no stabilization rent may be increased except in accordance with the requirements of the Code. 

Matter of Abarn Realty Corp. v. Prince, N.Y.L.J., April 27, 1979, p. 7, col. 1 (Sup. Co., N.Y. Co.,

Williams, J.); Matter of Zielinski v. Conciliation and Appeal Board, N.Y.L.J., January 7, 1977, p.

11, col. 2 (Sup. Co., Asch, J.); Matter of Roth v. Conciliation and Appeals Board, N.Y.L.J., May 17,

1977, p. 11 col. 4 (Sup. Co., Kings Co., Greenspun, J.).

Section 2522.4(a)(1) and (4) authorizes an owner to increase the stabilized rent 1/40th of the
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actual cost of new equipment or improvements installed in a particular apartment, provided the

equipment or improvements do not constitute a building-wide major capital improvement, and

provided the owner has obtained the written consent of the tenant in occupancy to pay the rent

increase.3

Code Section 2522.4(a)(1) provides in pertinent part as follows:

An owner is entitled to a rent increase where there has been a
substantial increase, other than an increase for which an adjustment
may be claimed pursuant to paragraph (2) of this subdivision, of
dwelling space or an increase in the services, or installation of new
equipment or improvements, or new furniture or furnishings,
provided in or to the tenant's housing accommodation, on written
tenant consent to the rent increase.  In the case of vacant housing
accommodations, tenant consent shall not be required.

Section 2522.4(a)(4) authorizes an increase in the monthly stabilized rent of 1/40 the total costs of

the equipment or improvements.

The clear purpose of Section 2522.4(a)(1) (and its essentially identical predecessor provision)

is to encourage owners to improve and upgrade individual apartments by giving the owner a benefit. 

An owner would be reluctant to, for example, install a new refrigerator if he did not receive a

simultaneous rent increase.  Further, Section 2522.4(a)(1) permits the owner to recover the full cost

of the item, over time, by increasing the base rent by 1/40th of the item's cost.  Even more, the rent

increase is indefinite; it continues past the forty month recoupment period.

When a tenant files a rent overcharge complaint and the owner alleges that there is no

overcharge because of 20C(1) improvements, the burden rests upon the owner to establish his or her

entitlement to 20C(1) increases, just as it does with any entitlement to a rent increase.  As this Court

     3  These improvements are traditionally called 20C(1) improvements, and are so called in this
brief.
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recently stated in 985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J., March 28, 1991, p. 22, col. 3, (1st

Dept.):

...the burden is upon the owner to justify the increase sought by
presenting documentary support therefore, and it must submit all
relevant invoices, bills, cancelled checks and/or other material to the
Administrator and not initially at the appellate stage...

*  *  *  *  

Under these circumstances [the failure to sufficiently document the
alleged 20C(1) improvements], the Commissioner certainly had a
rational basis to rule that the landlord had improperly charged the
tenant for items which it could not substantiate, and the Supreme
Court was not warranted in providing the petitioner with another
chance to do what it had neglected to do in the first place.

The resting of the burden on the owner is based both on the fact that a landlord does not need

prior agency approval for 20C(1) rent increases and the fact that 20C(1) improvements are

commonly done before a tenant moves into an apartment.  In order to limit the possibility of padding

and fraudulent claims, the burden is on the owner to submit sufficient documentary evidence to the

Division in order to establish entitlement to the rent increase.

In order for the Division to determine the nature of an alleged improvement, its cost and the

actual date of installation, the owner is required to submit documentation proving each specific

improvement, its costs, and the date of installation as well as proof the owner itself actually paid for

the improvement.  The courts have repeatedly affirmed this requirement to establish that the owner

is entitled to impose a rent increase under Section 20C(1) of the Code.  In the case of Eberhart Bros.,

Inc. v. Conciliation and Appeals Board (Sup. Ct., N.Y. Co., Edwards, J.) Index No. 29529/82, n.o.r.,

aff'd    A.D.2d     , 472 N.Y.S.2d 524 (App. Div., 1st Dept., 1984), the court upheld the rent agency's

decision which disallowed a rent allowance for improvements based on the owner's failure to
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establish the cost of such increases, among other things.

In Eberhart Bros., the Court stated in pertinent part:

In the case at bar, the disputed items involve plumbing supplies,
carpentry work, parquet flooring and bathroom tile floor.  With
respect to plumbing supplies, the landlord merely approximated its
cost, rather than stating its actual cost.  Similarly, with respect to the
parquet flooring and bathroom tile floor, the landlord failed to
provide a cost breakdown, inasmuch as this work was combined with
a work list done for another apartment in the subject building. 
Furthermore, the CAB disallowed an increase for carpentry work
performed by employees of the owner (Section 2(h) of the Rent
Stabilization Code), as evidenced by a payroll sheet.

The court finds that respondent CAB computed the stabilized rent in
accordance with the applicable law and regulations and upon the
evidence before it.  Its determination was neither arbitrary nor
capricious, but is rationally based (Matter of Colton v. Berman, 21
N.Y.2d 322, 334).

In Simon v. Division of Housing and Community Renewal, Index No. 19368/88, November

10, 1988, n.o.r., (Sup. Ct., Kings Co., Williams, J.), the Court found that:

It is the duty of the Commissioner who has far more expertise in these
matters than the Court, to decide which alleged expenses should be
allowed and which rejected under 20c(1) improvements.  The
Petitioner was obligated to substantiate its claims with proper
documentation.  The Court cannot find that the agency erred in
rejecting the documentation offered by Petitioner which failed to
itemize expenses or failed to show that the work or supplies for the
subject apartment.  Nor can the court hold that the agency's conclu-
sion that most of the work was in the nature o[f] repairs or mainte-
nance and not renovations was without a rational basis.

See also Eberhart v. Eimicke, Index No. 2060/88, June 17, 1988, n.o.r., (Sup. Ct., N.Y. Co.,

Silbermann, J.), aff'd, 151 A.D.2d 1052, 544 N.Y.S.2d 404 (1st Dept. 1989); Monovar Enterprises,

Inc., v. Division of Housing and Community Renewal, Index No. 16582/89, January 26, 1990, n.o.r.,

(Sup. Ct., Nas. Co., Roberto, J.); Orsid Realty Co. v. CAB, N.Y.L.J., January 26, 1984, p. 11, col. 
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(Sup. Ct., N.Y. Co., Ascione, J.).

Moreover, in interpreting and applying Code Section 20C(1), the Conciliation and Appeals

Board and its successor, DHCR, have consistently disallowed increases for repairs or maintenance

and the courts have approved such orders.  See, e.g., 985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J.,

March 28, 1991, p. 22, col. 3, (1st Dept.); 176 West 76th Street Assoc. v. N.Y.S. Division of

Housing and Community Renewal, Index No. 14247/84 (Sup. Ct., N.Y. Co., Gabel, J.).  In 176 West

76th Street Assoc., the court held as follows:

Respondent held that such items as painting, scraping, sanding
cleaning, plastering, repairing window sills and replacing broken
glass in windows were not "improvements" which would entitle
petitioner to a rent increase, but merely constituted repairs and
maintenance -- which do not entitle the landlord to a rent increase. 
This holding is not arbitrary or capricious.  Respondent has expertise
in determining what constitutes an improvement and what constitutes
repairs or maintenance, and the court cannot substitute its judgment
for that of the body charged with administering and enforcing the rent
control and rent stabilization laws.

*  *  *

Accordingly, the application of petitioner is denied and the petition
is dismissed.

See also:  Orsid Realty Co. v. Conciliation and Appeals Board, supra; Prinel & Co. Inc., v. Popolizio,

N.Y.L.J., May 14, 1982, p. 13, col. 4 (Sup. Ct., N.Y. Co., Sherman, J.).  

In the instant case the Commissioner carefully examined the owner's submissions regarding

alleged 20C(1) improvements in the subject apartment and properly found that, in combination with

the results of a physical inspection, they were insufficient to justify a 20C(1) rent increase.  As the

Commissioner found:

The description of the renovation set forth in the contractor's bill
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describes work and improvements which fall into two categories:  a)
that which would not entitle the owner to a rent increase under
Section 2522.4 of the Code; and b) that which would.  For example,
replacing old walls and ceilings with fresh plaster, or sheet rock, is,
generally, repair work and not the type of work that results in a rent
increase under Section 2522.4.  On the other hand, electrical and
plumbing work necessary to the installation of new equipment and
appliances will, generally, generate such an increase.  Neither the
Administrator nor the Commissioner can tell from the contractor's bill
what exactly was done, and how much each aspect of the work cost. 
Further, the Commissioner believes that the owner has failed to
substantiate the costs of the total renovation.  The cancelled checks
do not, on their face, indicate that they represent payments for work
done at the apartment.  This creates an insurmountable obstacle to
accepting them, in conjunction solely with the contractor's bill, as
proof of the cost of, and payment for, the alleged work.  This is
especially the case with regard to check #2208, for $3,000.00 drawn
on what appears to be the personal, joint account of Howard and
Susan Ballenzweig.

In summary, the owner had ample opportunity before the Administra-
tor to properly detail and substantiate the cost of the alleged renova-
tion.  It failed to do so.  It has not cured the deficiency in its proof
upon appeal.  The Commissioner finds that the Administrator
properly disallowed the rent increase charged based on this alleged
$12,160.00 renovation.

(Return: B-5, p.4)

In addition the report of the physical inspection conducted by DHCR belies the extensiveness

and age of the alleged improvements:

1. The K [kitchen] wall & ceiling needs a second coat of painting
where plaster was applied.  Floor does not appear to be new in the K
area as there is evidence of torn & missing linoleum exposing an old
and splinter[ed] wooden floor.  (NOTE: There is P/P/P [pealing paint
and plaster] below K sink on wall).

*  *  *  *  

3.  New K countertop with attached cabinets below are installed,
however, there were holes cut out on the back of the countertop
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cabinet to run the gas connector & other installations.  There are K
wall mount cabinets which are not new but functional.

4.  There are "some" new plumbing fitting installed below the K sink. 
N/E [no evidence] of electrical work done to this apartment.  Outlets
in [kitchen] are working properly and plumbing ATOI [at time of
inspection], however, the dishwasher is not operable ATOI.  Dish-
washer is backed up and retaining water ATOI.  Electric stove is
provided & working ATOI. Refrigerator is provided & working
ATOI, however, lower freezer tray is cracked & hinges on freezer
door is loose as well as freezer door catch.  NOTE.  Electric stove is
pluged [sic] into a heavy duty grounded extension cord as well as the
dishwasher.  This extension cord runs behind the K countertop
cabinets below.

5.  In my honest opinion, there is no way these repairs/improvements
can amount to $12,000.  NOTE:  The K countertop need to be
screwed to the wall or floor properly as it is loose & shakes (moves).

(emphasis added)

(Return: A-22)

It should be noted that the "bill" submitted by the owner is merely a letter listing proposed

work.  There is no contract signed by the owner; no indication of what the cost might be for each

item listed in the proposed work letter; no bills from the contractor for work done; and no bills of

sale for equipment, such as refrigerator, stove, dishwasher or cabinets which were allegedly

purchased and installed at the time of the alleged renovation.  The situation is similar to that in 985

Fifth Avenue, Inc. v. DHCR, supra, in which there was a like absence of invoices or bills for the

stove, refrigerator, and dishwasher.

There was clearly a rational basis in the record for the Commissioner's determination

disallowing 20C(1) rent increases.

The appellant makes a series of fallacious, misleading and distorted arguments, many of

which were not raised during the administrative proceedings.  It is well settled that a court, in
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reviewing administrative determinations of the Division may not consider arguments or evidence

not contained in the administrative record, but must determine whether the agency's determination

is rational on the basis of the administrative record before the agency at the time it made its

determination.  This principle was recently affirmed by this Court in Brusco v. New York State

Division of Housing and Community Renewal, __A.D.2d__, 565 N.Y.S.2d 86 (1991), notice of

appeal to ct. of appeals filed (on different issue); Rozmae Realty v. State Division of Housing and

Community Renewal, 160 A.D.2d 343, 553 N.Y.S.2d 738 (1st Dept. 1990), lv. to appeal den., 76

N.Y.2d 712, 563 N.Y.S.2d 768.  In Rozmae this Court stated:

The landlord now urges that the apartment used by DHCR to
establish the legal stabilized rent of the apartment in question was not
the same size or otherwise comparable to the apartment whose legal
rent was at issue.  This contention, however, was not raised in the
administrative proceedings before DHCR, and may not be considered
for the first time in the judicial review of those proceedings pursuant
to CPLR Article 78.  (Matter of Klaus v. Joy, 85 AD2d 603)

(emphasis added)

See also, Fanelli v. Conciliation and Appeals Board, 58 N.Y.2d 952, 460 N.Y.S.2d 534 (1983), aff'g,

90 A.D.2d 756, 455 N.Y.S.2d 814 (1st Dept. 1982), rev'g, N.Y.L.J., January 11, 1982, p. 7, col. 3,

(Sup. Ct., N.Y. Co., Blangiardo, J.); Oriental Boulevard v. Conciliation and Appeals Board, 92

A.D.2d 470, 459 N.Y.S.2d 50 (1st Dept. 1983).

The appellant argued without merit and for the first time in this Article 78 proceeding that

the Commissioner's order should be vacated because "without notice to landlord, hearing or

opportunity to rebut, the DHCR determined that Seaman increased rent for a non-existent renovation,

[and] overcharged the tenant..."  In the first place, the Commissioner did not reach a conclusion that

there were "non-existent renovations" but that the owner had failed to substantiate what was done,
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what their cost was, and what were repairs as opposed to improvements justifying a rent increase. 

The tenant did deny certain aspects of the alleged work and submitted photographs to the District

Rent Administrator. (Return: A-5)  Additional comments (along with another photograph) on the

work alleged to be done were made in the tenant's answer to the PAR (Return: B-4).  However, as

the Commissioner noted, his determination was not based on that answer, because it had not been

served on the owner.  Rather, the determination rested on the owner's failure to meet its burden of

proof.

Appellant's claim not to have gotten notice, a hearing, or an opportunity to rebut is meritless. 

The owner was served a copy of the tenant's complaint and indeed answered the complaint.  (Return:

A-2, A-3)  Moreover, the owner was given several opportunities to submit documentary evidence

supporting the claim that alleged renovations were done in the subject apartment.  On July 17, 1989,

the Administrator requested, among other things,

... Copies of cancelled checks (both front and back) and bills showing
the cost and date the service was provided or equipment was installed
for which 1/40 of the costs is claimed.  The receipts must show a
breakdown of the costs of each item separately.

(emphasis added)

(Return: A-8)  As the response to this notice was found to be insufficient, the Administrator sent the

owner a second notice on August 17, 1989, again noting that itemized bills were required.  (Return:

A-13)  The owner's response was simply to resubmit the same inadequate documentation.  In the

letter of acknowledgement, mailed on September 18, 1989, the owner was advised that "you failed

to submit itemized bills."  (Return: A-15)  A final notice was sent to the owner on September 25,

1989, advising it that treble damages would be imposed for the rent overcharges if proof of non-

willfulness was not submitted.  (Return: A-17)  The owner did not even respond to that final notice.
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Nor, as noted by the Commissioner, did the owner submit any further evidence in its PAR. 

Indeed, in its PAR the owner admitted that:

As to specific itemized bills, we only have what the contractor
supplied us with three years ago which is the contract itemizing the
work to be done with one price quoted.

(Return: B-1)  Plainly, the owner not only had ample opportunity to submit additional evidence in

support of its claims but also admitted that it could not do so.  The owner had more than ample

opportunity to be heard.

As for the appellant complaining about not having an opportunity to respond to the tenant's

answer to its PAR, the Commissioner noted that the answer was not considered in his determination. 

That determination was based only upon an analysis of the prior  record and the owner's PAR.  The

owner's PAR contained no new evidence or arguments which warranted a different conclusion than

that reached by Administrator.  Thus there was no need for the Commissioner to consider the tenant's

answer.  The owner was not prejudiced in any way in not have been served the tenant's answer.

With regard to an oral hearing, appellant made no request for such a hearing during any stage

of the administrative proceeding.  It cannot ask for a hearing for the first time in an Article 78

proceeding.

Moreover, even if petitioner had asked for an oral hearing, DHCR would not have been

required to hold one.  In Eberhardt v. Eimicke, supra, which involved the same issue of the

substantiation of alleged 20C(1) improvements as in the case at bar, this Court upheld the lower

court decision in which Justice Silbermann held that:

Moreover, the agency is not required to hold a hearing in regard to the
submission below as petitioner contends.  (Matter of Colton v.
Berman, 21 N.Y.2d 322, 333; In re R.H.S. Realty Co., ___ AD2d
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___; NYLJ 5/14/84, p. 13, col. 1 [1st Dept.]).  As the Court of
Appeals stated in Matter of Colton v. Berman, supra, at p. 333:

"Indeed, the avowed purpose of the successive rent
control statutes has always been to avoid protracted
valuation proceedings of the kind associated with
utility regulation, especially in the light of the millions
of rental units to be regulated and the burden such
proceedings would place on landlords and tenants of
small or low-rent properties."

The decision not to hold an oral hearing is not a denial of due process. 
[citations omitted]  The agency may require proof of a documentary
nature to be submitted to it.  Such documents must be clear on their
face in order to permit the agency to make an independent evaluation
of the work alleged to have been done.  As stated by the Court of
Appeals, above, the law is intended to obviate the need for costly and
time consuming hearings.  The agency is within its rights to argue that
proof be submitted in the manner it specifies so long as that manner
is fair and does not favor one side or the other in order to expedi-
tiously process claims.

This court and the other courts of this state have repeatedly held that the rent agency is not

mandated to hold an oral hearing in proceedings before it but is only required to afford the parties

a reasonable opportunity to be heard.  Where the agency properly determines that the issues are

resolved on the written submissions of the parties, there is a rational basis for the conclusion that no

oral hearing is necessary and the decision not to hold an oral hearing is not a denial of due process. 

Friedman v. Conciliation and Appeals Board, N.Y.L.J., December 20, 1977, p. 5, col. 3 (Sup. Ct.,

N.Y. Co., Hughes, J.), aff'd 63 A.D.2d 943, 406 N.Y.S.2d 982 (1st Dept. 1978) motion for leave to

appeal to the Court of Appeals denied N.Y.L.J., June 29, 1978, p. 4, cols. 5 and 6 and 45 N.Y.2d

709; Sendar v. Conciliation and Appeals Board, 65 A.D.2d 965, 411 N.Y.S.2d 98 (1st Dept. 1978),

aff'g, N.Y.L.J., October 5, 1977, p. 10, col. 2 (Sup. Ct., N.Y. Co., Korn, J.) motion for leave to

appeal to Court of Appeals denied 46 N.Y.2d 709, 414 N.Y.S.2d 1027 (1979).
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An oral hearing was clearly not warranted in this case.  Where an owner claims an increase

in the legal regulated rent based upon improvements, the owner is required to submit documentary

proof (i.e. bills, receipts or cancelled checks) to substantiate the claim.  These documents must be

sufficiently clear on their face to permit the agency to make an independent evaluation of the nature

and cost of the alleged work without obtaining the owner's oral testimony about the work. 

 Under the circumstances of this case a further hearing would be completely unwarranted. 

Appellant's argument that the burden of proof was improperly shifted to it (the owner) also

has no merit.  No cases are cited by appellant in support of the proposition.  This Court has found

to the contrary in 985 Fifth Avenue, Inc. v. DHCR, supra.  The issue is further discussed at pages

14-15 of this brief.  The Court should also note that traditionally and historically, in rent overcharge

proceedings, the burden has always been on the owner to prove that there has been no overcharge. 

Appellant disingenuously argues that "the DHCR notices did not clearly explain what was

required or indicate the possibility of submitting other evidence."  The first notice sent by DHCR

after the owner's answer was very clear:

...you are required to submit the following:

*  *  *  *  

3.  [x]  Copies of cancelled checks (both front and back) and bills
showing the cost and date the service was provided or equipment was
installed for which 1/40 of the cost is claimed.  The receipts must
show a breakdown of the costs of each item separately.  Where an
installation was made while a tenant as in occupancy, submit his/her
written consent as required by law.

(emphasis added)

(Return: A-8)  The second notice, sent by DHCR after receiving the contractor's proposal, three
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cancelled checks, and a letter of explanation, repeated the prior request, which had not adequately

been responded to, and added the following handwritten request:

7.  [x]  Other:  Please submit individual itemized bills.

(Return: A-13)  In response, the owner resubmitted the same information, after which the owner was

again informed that it failed to submit itemized bills.  (Return: A-15)  

What is clear from DHCR's requests and the owner's responses was that the owner, for

whatever reason, could or would not comply with DHCR requirements.  DHCR had no additional

obligation to advise the owner of "the possibility of submitting other evidence".  For the owner to

now complain that it did not know what to do and was not represented by counsel after all of the

opportunities given by DHCR is a hollow cry.  

The cases relied upon by appellant are inapposite.  305 West 18 Associates v. DHCR, 158

A.D.2d 377, 551 N.Y.S.2d 231 (1st Dept. 1990), concerned an application for major capital

improvement rent increases.  The case was remanded to the agency because the owner had not been

accorded a final opportunity to establish its entitlement to rent increases.  In stark contrast, in the

case at bar, the owner was accorded several opportunities to establish its entitlement to 20(c)(1) rent

increase, including a final notice of intent to impose treble damages.  

Schur v. DHCR, N.Y.L.J., Feb. 4, 1991, p. 25, col. 1 (1st Dept.), concerns an issue about

inspections.  In Schur, which concerned a tenant's complaint of a failure to maintain services, this

Court found that DHCR could not rely upon a second inspection to find that there was a failure to

maintain services when it was held some thirteen months after a first inspection which had

apparently concluded that there was no basis for the tenant's services complaint.  Nothing like that

situation exists in the case at bar, in which there was only one inspection having nothing to do with

23



maintenance of services, and in which the owner has failed to meet its burden of proving costs.

The owner also implies that it was improper for DHCR to reach its ruling without giving the

owner notice of the inspection or an opportunity to respond to the inspection report.

These issues concerning DHCR's physical inspection were only raised for the first time in the

owner's reply papers in the Article 78 petition.  It is well settled law, that, although the agency may

give such notice and/or and opportunity to respond under appropriate circumstances, it is not

required to do so.  In Matter of Rubin v. Eimicke, 150 A.D.2d 697, 541 N.Y.S.2d 570, 571 (2nd

Dept. 1989), the Court held that:

In addition, the petitioner was not entitled to receive notice of DHCR
inspections prior to the issuance of a finding of fact (see generally, 9
NYCRR 2527.5(c); Cohen v. State of New York Div. of Hous. and
Community Renewal, 131 A.D.2d 808, 517 N.Y.S.2d 416).  The
inspections in question merely substantiated certain allegations of the
tenants' complaint.  Since the petitioner was served with a copy of the
complaint, he had notice of all the alleged deficiencies and having
refuted them in his answering papers, he cannot successfully claim
that he was denied due process (see, Matthews v. Eldridge, 424 U.S.
319, 96 S.Ct. 893, 47 L.Ed.2d 18; Matter of Vector East Realty Corp
v. Abrams, 89 A.D.2d 453, 455 N.Y.S.2d 773).

See also, Chinitz v. Division of Housing and Community Renewal, Index No. 1917/88, 7/6/88, n.o.r.

(Sup. Ct., N.Y. Co., Kirschenbaum, J.); Mondial Realty Corp v. Division of Housing and

Community Renewal, 30560/87, 5/9/88, n.o.r. (Sup. Ct., N.Y. Co., Sherman, J.); Carvellas v.

Division of Housing and Community Renewal, Index No., 28761/87, 5/5/88, n.o.r. (Sup. Ct., N.Y.

Co., Altman, J.); Sin Hang Lee v. New York State Division of Housing and Community Renewal,

Index No. 20218/89, 4/5/90, n.o.r. (Sup. Ct., Queens Co., Smith, J.); Sin Hang Lee v. Higgins, Index

No. 19502/89, n.o.r. (Sup. Ct., Queens Co., DiTucci, J.).  Copies of the foregoing decisions are

contained in the Record on Appeal, pp. 145-170.

24



It is similarly well settled that DHCR is not required to forward copies of its inspection

reports for response.  In 

Empress Manor Apartments v. DHCR, 147 A.D.2d 642, 538 N.Y.S.2d 49, 50 (2nd Dept. 1989), the

Court held:

The principal issue raised by the petitioner is whether it was denied
due process of law by the failure of the respondent New York State
Division of Housing and Community Renewal (hereinafter DHCR)
to apprise it of the evidence against it and its potential liability for a
rent reduction.  The petitioner maintains that it was entitled to receive
the results of DHCR's inspection reports prior to the determination. 
We disagree.  Nothing in Administrative Code of the City of New
York Section 26-501 et seq. requires the DHCR to forward copies of
its inspection reports.  The petitioner was fully informed of the
allegations in the tenants' complaint and chose not to diligently
contest them.  The inspection reports merely confirmed some of the
allegations in the complaint.  As a consequence, it cannot be said that
the petitioner was denied due process of law (cf., Matter of Simpson
v. Wolansky, 38 N.Y.2d 391, 380 N.Y,.S.2d 630, 343 N.E.2d 274).

See also, Chinitz, supra; Mondial Realty Corp., supra; Sin Hang Lee v. New York State Division of

Housing and Community Renewal, supra; Sin Hang Lee v. Higgins, supra.

In Kingswood Management v. New York State Division of Housing and Community

Renewal, Index No. 17113/87, 4/26/89, n.o.r. (Sup. Ct., Queens Co., LeVine, J.) (Record on Appeal,

pp. 171-179), aff'd, __ A.D. 2d __, December 3, 1990 (1st Dept), (motion for leave to appeal to the

Court of appeals pending), the Court below, in a decision affirmed by this Court, found:

The documentary evidence submitted herein does not establish the
existence of a practice, procedure or agency precedent which requires
the DHCR to serve an owner or managing agent with a copy of the
inspection reports and afford them an opportunity to respond or make
repairs.  Rather the DHCR has the discretion, at any stage of a
proceeding, to forward or make available for inspection reports and
to afford a party an opportunity to file a rebuttal.  (9 NYCRR
2527.5[c].)  However, as such procedures are not warranted in all
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cases, the fact that the DHCR may grant an owner an opportunity to
submit evidence of repairs or rebut an inspection report, does not
establish that the DHCR failed to follow its own precedents in the
instant case.

Likewise in the case at bar, DHCR was not required either to notify the owner of the

inspection or to forward a copy to the owner for response.  The inspection report was a reflection of

the inspector's impartial observations at the time of the inspection.  In 20C(1) cases such as the one

at bar, the failure to adequately document the alleged improvements is central.  As the owner was

given ample opportunity to substantiate the alleged renovations but failed to do so, there would be

little to be gained in providing the parties a chance to comment on the inspection report.  That is so

in the case at bar, as the owner failed to submit bills and checks adequately detailing the work

alleged to be done despite repeated opportunities to do so.  

Finally, with respect to appellant's argument as to allegedly improper ex parte communica-

tions, there is not one shred evidence to substantiate such allegation.  The fact that the tenant

obtained a certified copy of the DHCR determination on the day it was issued does not prove that

there was any improper communications.  That the tenant learned that the order was issued on the

date of issuance is no indication that she communicated with anyone who participated in the

determination or that any communications which may have occurred and which were not contained

in the administrative record, were in any way concerned with the substance of the determination. 

As the Commissioner noted, the PAR proceeding was expedited because of the pending Housing

Court action.  The tenant, under pressure could have learned of the issuance of the order through

DHCR's public information office and then obtained a certified copy of the order.  There is no

evidence to the contrary.  The claim of improper ex parte communications is to raise a smokescreen
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designed to divert this Court from the actual circumstances of the case.  Matter of Signet

Construction Corp. v. Goldin, 99 A.D.2d 431, 470 N.Y.S.2f 396 (1st Dept. 1984), relied upon by the

owner, which involves actual improper communications, not speculation, and has no bearing on the

case at bar.

Under well settled principles of law the Court's function herein is completely accomplished

upon finding that a rational basis supports the agency's determination.  Thus, the Court cannot

substitute its judgment for that of the Commissioner.  Matter of Fresh Meadows Associates v. New

York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d

1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S,2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  Clearly, the determination of the

Commissioner regarding 20C(1) improvements in the case at bar has a rational basis in fact and law

and is neither arbitrary or capricious.  It is thus entitled to judicial affirmance.

B. The Division's imposition of treble damages is rationally based in the record.

Faced with chronic abuses and intransigence by owners of rent stabilized apartments in New

York City in failing to comply with their own self-imposed rules, the State Legislature in 1983

enacted the Omnibus Housing Act (Chapter 403 of the Laws of 1983) which amended the Rent

Stabilization Law (Title YY, N.Y.C. Admin. Code, renumbered as Title 26).  Among other things

the Omnibus Housing Act added a provision requiring the assessment of treble damages on rent

overcharges collected on or after April 1, 1984.  The addition, which appears in Section 14 of

Chapter 403, provides:
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Sec. YY51-6.0.5 [renumbered as Sec. 26-516] Enforcement.--a.
Subject to the conditions and limitations of this subdivision, any
owner of housing accommodations who, upon complaint of a tenant,
or of the state division of housing and community is found by the
state division of housing and community renewal, after a reasonable
opportunity to be heard, to have collected an overcharge above the
rent authorized for a housing accommodation subject to this law shall
be liable to the tenant for a penalty equal to three times the amount of
such overcharge.  If the owner establishes by a preponderance of the
evidence that the overcharge was not willful, the state division of
housing an community renewal shall establish the penalty as the
amount of the overcharge plus interest.

The provision took effect on April 1, 1984, and applies to all

overcharges occurring on or after April 1, 1984.  See, Lavanant v. DHCR, 148 A.D.2d 185, 544

N.Y.S.2d 331 (1st Dept. 1989).

Moreover, this court has upheld the imposition of treble damages on overcharges resulting

from unsubstantiated 20C(1) rent increases.  985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J., March 28,

1991, p. 22, col. 3, (1st Dept.).  See also, Simon v. Division of Housing and Community Renewal,

Index No. 19368/88, November 10, 1988, n.o.r., (Sup. Ct., Kings Co., Williams, J.); Monovar

Enterprises, Inc., v. Division of Housing and Community Renewal, Index No. 16582/89, January 26,

1990, n.o.r., (Sup. Ct., Nas. Co., Roberto, J.). 

The statutory provision which makes an owner liable for treble damages imposes upon the

owner the burden of proving by a preponderance of the evidence that the overcharge was not willful. 

See, 985 Fifth Avenue, Inc. v. DHCR, N.Y.L.J., March 28, 1991, p. 22, col. 3, (1st Dept.).  That

burden was not met by the owner in the case at bar.  The owner was notified that it would be subject

to treble damages if it did not prove non-willfulness by a preponderance of the evidence (Return: A-

17).  The owner failed to respond to that notice.  There being no proof of non-willfulness, DHCR
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properly imposed treble damages.    

The owner makes the meritless argument, raised for the first time on this appeal, that the

assessment of treble damages was improper because it was based on the DHCR inspection report,

and that it did not have an opportunity to respond to it.  In the first place, an issue may not be raised

for the first time on appeal.  See, American Industrial Co. Inc. v. Travelers Indemnity Co., 54 A.D.2d

679, 387 N.Y.S.2d 260 (2nd Dept. 1976), aff'd, 42 N.Y.2d 1041, 399 N.Y.S.2d 206 (1977). 

However, even were the Court to consider the issue, it has no merit.  As the record shows, the Rent

Administrator was prepared to impose treble damages even before the inspection was conducted. 

Not only was the work and cost not substantiated, but some of the work listed in the contractor's

proposal ("reparation of walls and painting of entire kitchen") did not constitute 20C(1) improve-

ments.  It was not until after notice was sent to the owner that the Rent Administrator intended to

impose treble damages unless evidence of non-willfulness were shown, and the owner failed to

respond, that the DHCR inspection was conducted.  The inspection simply provided additional

information which supported the determination.  

The inspector found that the kitchen countertop was new but that the cabinets were not new;

that the floor did not appear to be new, as there was an old and splintered wooden floor underneath

torn and missing linoleum; that there was no evidence of electrical work done to the apartment; and

that there was "some" new plumbing fitting installed below the kitchen sink.  The inspector also

noted several significant defects in the other kitchen equipment.  Thus, many of the claimed

improvements were apparently not done.  The assessment of treble damages was rationally based on

the owner's failure to substantiate the work done and the cost of the alleged improvements and on

its failure to prove non-willfulness by a preponderance of the evidence.  Even in its PAR, the owner

29



made no attempt to submit any evidence or rationale which would warrant a different outcome.

That DHCR may not have responded to the owner's request to inspect the files, made at the

time its PAR was filed, did not cause any prejudice.  DHCR is entitled to rely upon its own reports

of physical inspection, Howard-Carol Tenant's Association v. Conciliation and Appeals Board, 64

A.D.2d 546, 406 N.Y.S.2d 845 (1st Dept. 1978), aff'd, 48 N.Y.2d 768, 423 N.Y.S.2d 911 (1979),

B.B.T. Realty v. Department of Rent and Housing Maintenance, N.Y.L.J., December 23, 1974, p.

14, col. 6 (Sup. Ct., Kings Co., Beckinella, J.), unan aff'd, 47 A.d.2d 1001, 369 N.Y.S.2d 623 (2d

Dept. 1975), and is not required to provide an owner an opportunity to respond to an inspection

report (see above, pages 28-31).  It should also be noted that the request was made on an improper

form.  (Record on Appeal, p. 183)

 Finally, as for the claim raised by the owner that the tenant did not pay rent for fifteen

months, that claim was not raised until the owner filed its PAR.  Generally, evidence not offered

during the proceeding before the Rent Administrator, will not be considered at the PAR level in the

absence of a valid explanation for the failure to make the evidence available to the District Rent

Administrator in the proceeding below.  9 N.Y.C.R.R. Section 2529.6.  See, 985 Fifth Avenue, Inc.

v. DHCR, N.Y.L.J., March 28, 1991, p. 22, col. 3, (1st Dept.).  Therefore, the Commissioner

properly concluded that the issue is not "within the scope of review".  However the Commissioner

also noted that the owner could seek a remedy in an appropriate forum, including the Housing Court. 

Notwithstanding, the court below remanded the matter to DHCR for the limited purpose of taking

evidence on whether and for what period the tenant did not pay rent, and to modify the treble damage

award to that extent.  DHCR does not challenge that determination to remand to DHCR rather than

allow the issue to be litigated in some other forum, since DHCR concedes that treble damages should
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not be collected for a period in which a tenant does not pay rent.  The Rent Stabilization Law,

Section 26-516(a) provides for treble damages for rent overcharges which have been "collected".  

In sum, the amount of the overcharges and treble damages was properly calculated by the

District Rent Administrator on the basis of the undisputed leases submitted by the parties and lawful

guideline increases.  The Commissioner's affirmation of that calculation, subject to the aforesaid

matter of the alleged non-payment of rent, has a rational basis in the record and is entitled to judicial

affirmance.  Matter of Fresh Meadows Associates v. New York City Conciliation and Appeals

Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976), aff'd, 55 A.D.2d 559, 390

N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977); Matter of Pell v.

Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S,2d 833 (1974); Colton v. Berman, 21 N.Y.2d

322, 287 N.Y.S.2d 647 (1967). 

C. The improper money judgment does not affect the correctness of the DHCR finding.

The money judgment is improper for the following reasons:  First, the court below remanded

to the agency for a determination as to the period of non-payment and resulting modification of the

amount owed.  To have also awarded a sum of money to the tenant conflicts with the remand. 

Second, even though the tenant intervened as a party in the Article 78 proceeding, she did not make

a counterclaim or cross-claim for a money judgment.  Thus, there was no cause of action upon which

such relief could be granted.  Third, even though, under the Rent Stabilization Law a final DHCR

order can be filed as a judgment and a tenant can collect a refund on the basis of that judgment, in

the case at bar there is no final order since the matter was remanded for a modification as to the
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amount of the refund owed the tenant.  However, even though the money award to the tenant in the

two judgments may be improper, that does not affect the soundness of the DHCR determination. 

Thus, if this Court annuls the money awards in the judgments of the court below, DHCR's order

should nevertheless be affirmed.

CONCLUSION

The DHCR Order should be affirmed and the petition dismissed, except as modified by the

court below, and DHCR awarded costs and disbursements.

Dated:  Bronx, New York
 April 17, 1991
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Attorney for Respondent
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