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This is an appeal from a decision and judgment of the Supreme Court (Stecher, J.) entered

in the office of the New York County Clerk on May 26, 1988.  The decision and judgment below

granted a motion to reargue a decision of the court, dated January 5, 1988, which had denied a

petition brought pursuant to Article 78 of the CPLR seeking annulment of two orders of the Deputy

Commissioner of the New York State Division of Housing and Community Renewal (hereinafter

"State Division") which found that the petitioner-landlord was not entitled to 1980/81 and 1984/85

Maximum Base Rent ("MBR") increases as to the subject building.  The court, in granting the

motion to reargue, vacated the prior decision, annulled the orders of the Deputy Commissioner, and

remanded the proceeding to the State Division for a hearing on specified issues.1

QUESTION PRESENTED

     1  This appeal is being prosecuted pursuant to Section 8 of the Local Emergency Housing Rent
Control Act, commonly known as the State Enabling Act, Chapter 21, Laws of 1962 (McKinney
Unconsol. Laws, Section 8608) which provides in pertinent part:

Notwithstanding any provision of section thirteen hundred four of
the civil practice act [now CPLR 5701] to the contrary, any order
of the court remitting the proceeding to the city housing rent
agency may, at the election of the city housing rent agency, be
subject to review by the appellate division of the supreme court
and the court of appeals in the same manner and form and with the
same effect as provided in the civil practice act for appeals from a
final order in a special proceeding.

In Windsor Park Tenants' Assoc. v. New York City Conciliation and Appeals Board, 59
A.D.2d 121, 397 N.Y.S.2d 828 (2nd Dept. 1977), the Court held that "for purposes of appeal the
CAB is and has the same rights and privileges as a city housing rent agency."  Also, in Greystone
Management Corp. v. Conciliation and Appeals Board, 94 A.D.2d 702, 462 N.Y.S.2d 13 (1st
Dept. 1983), aff'd, 62 N.Y.2d 763, 477 N.Y.S.2d 315 (1984) this Court held that "for purposes of
judicial review the provisions of Section 8 of the Local Emergency Housing Rent Control Law
apply to CAB equally as to the Housing Preservation and Development [HPD] Agency..." 
Pursuant to Sections 16 and 31 of the Omnibus Housing Act (Chapter 403, Laws of 1983) the
New York State Division of Housing and Community Renewal assumed the functions and
powers of the CAB and HPD's Office of Rent Control.
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Did a finding of harassment, a finding of a failure to provide essential services, and a failure

to remove rent impairing violations constitute a rational basis for denying MBR rent increases?

The court below implicitly answered in the affirmative but remanded the proceeding for

ancillary reasons.

STATEMENT OF THE CASE

Local Law 30 of 1970 added the Maximum Base Rent ("MBR") program to the New York

City Rent Control Law, under which a landlord may qualify for biennial rent adjustments and

collectible rent increases.  MBR increases may be denied if there is a finding of harassment against

the landlord.  In order to obtain these increases, the landlord must, inter alia, provide essential

services and certify that she has corrected all rent impairing violations and 80% of all other housing

code violations on record against the premises six months prior to the effective date of increases.  

In the case at bar the record shows that the landlord was found guilty of harassment in an

order including 63 pages of findings setting forth a wide range of abuses for which the landlord was

fined more than $30,000.  The harassment finding was still outstanding at the time of the orders

under challenge herein.  Furthermore, the landlord has not paid the fine and did not make an

application to have the findings of harassment removed until after the court's judgment in this case. 

The record also shows that the landlord was not providing essential services and that there

were rent impairing violations during the periods relevant to the owner's MBR applications.  Because

of the harassment finding, the failure to provide essential services, and rent impairing violations, the

Commissioner denied MBR increases for 1980/81 and 1984/85.

The determination of the Commissioner is fully in accord with the law and is neither arbitrary

nor capricious.
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FA C TS

Prior Related Proceedings

The instant proceeding involves a 226 unit multiple dwelling structure located at 201-225

West 86th Street in Manhattan, commonly known as the "Belnord".  The building has been the

subject of great deal of conflict and litigation going back more than ten years.  A brief review of the

history of this conflict is necessary in order to understand the context in which the instant case arises.

In March, 1976 the present landlord was expelled from the Rent Stabilization Association

because of non-payment of dues, an action upheld by the Appellate Division, First Department in 

Phelps Management Company v. Gliedman, 86 A.D.2d 540, 446 N.Y.S.2d 72 (1982).  She was

denied readmittance three years later on appeal to the association.

The consequence of the landlord's expulsion from the Rent Stabilization Association was that

the building was no longer subject to rent stabilization and was thus placed back under the Rent

Control Law.  A proceeding was thus commenced in the District Rent Office to establish rents for

the building under rent control.  The ageny's final order of December 30, 1983 (hereinafter "Joy

order") limited rent increases to 27% for the period from March 3, 1976 to January 1, 19802.  This

decision was challenged by both tenants and owner but upheld in Seril v. Joy sub. nom Rosen v. Joy,

N.Y.L.J., July 5, 1984, p. 7, col. 2 (Sup. Ct., N.Y. Co., Sherman, J.), aff'd, 118 A.D.2d 1053, 499

N.Y.S.2d 567 (1st Dept. 1986), lv. to appeal to Ct. of Appeals denied, 68 N.Y.2d 608, 506 N.Y.S.2d

1033 (1986).

     2  This December 30, 1983 order issued by former Assistant Commissioner of the New York
City Department of Housing Preservation and Development, Daniel Joy, will be discussed
extensively below, as it forms the basis for the judgment on reargument of the court below from
which the State Division appeals herein.
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In addition to the litigation concerning the owner's expulsion from the Rent Stabilization

Association and the establishment of the lawful rents, the landlord has been repeatedly found guilty

of harassment.  One harassment finding issued against the landlord in 1978 was upheld in Belnord

Holding Corp. v. Joy, 73 A.D.2d 549, 423 N.Y.S.2d 3 (1st Dept. 1979), aff'd, 52 N.Y.2d 945, 437

N.Y.S.2d 968 (1981).  A second harassment finding, issued on May 4, 1981 and still in effect, was

also upheld by this Court in Belnord Holding Corp. v. Gliedman, 91 A.D.2d 911, 457 N.Y.S.2d 795

(1982), aff'd, 59 N.Y.2d 804, 464 N.Y.S.2d 752 (1983).  This second order forms a primary basis

for the decisions which are under attack by the landlord in the instant case.

The 1981 Harassment Findings

The second harassment proceeding commenced on November 28, 1978 when a notice of

hearing was issued against the owner as a result of tenant complaints.  Twenty-nine days of hearings

were held from January through June, 1980, creating a transcript of 4,625 pages and several hundred

exhibits.  The Hearing Officer's 63 pages of findings and recommendations which found the owner

guilty of harassment and recommended a fine of $30,500, determined that the owner was guilty of

a broad range of abuses and refusals to provide services.  These findings were adopted in the

agency's May 4, 1981 order.  (Return: II.C-4 and D-7).

The Hearing Officer summarized his extensive findings as follows:

Following the taking over of the management and control of the
premises by a new management team, including respondent Lillian
Seril, in and about September 1974, a definitive and accelerated
deterioration of the subject premises became apparent in that the
interior and exterior portions of the premises, including all of the
public halls, both the back and the front thereof; the roof; the
sidewalks around the premises and the large courtyard areas within
the center of the premises; as well as the numerous elevators in the
premises, were permitted to physically deteriorate and break down,

5



and current maintenance and repairs were delayed and/or not
provided, all of which affeceted not only the general appearance of
the premises but seriously caused the premises to deteriorate and in
certain instances to become extremely dangerous.

The long existing and generalized deterioration of the physical plant
constituting the public halls and stairways of the subject buildings,
the overdue and delayed painting thereof and repair of walls where
necessary, the failure to provide continuous and regular maintenance,
the defective windows therein and their dirty condition, and the lack
of adequate lighting throughout the premises shows, and clearly
indicates, the respondents' patent disregard of conditions as they have
existed in the premises as well as management's lack of attention to
provide the proper maintenance and repair of these areas.  This
attitude so pervades the entire operation and typifies the management
to which the building has been subject since 1975 to date.  It must be
noted the respondents have been on notice of these conditions. 
Further, the public halls and the public area thereof are within the
control of, and are generally viewed by its servants and agents, if not
by its senior management personnel, on almost a continuous and daily
basis, and the tenants have complained at innumerable times
concerning most, if not all, of these conditions over these many years.

In the main, during 1977, 1978 and 1979 - the condition of the roofs
of the premises were permitted to so deteriorate that almost all of the
top floor apartments and the penthouse units on top of the building
have been repetitively and continuously damaged by weather related
conditions (rain water and/or snow runoffs, etc.), and that whatever
maintenance or repair that has been done thereto has knowingly been
defective, ineffective, and inadequate.  Some tenants have not been
able to use substantial parts of their apartments because of these
conditions.

Security of the premises has been diminished to the endangerment of
the tenants.

Much of the general lack of maintenance in the premises, the lack of
security, and the lack of repairs can be pinpointed to a large diminu-
tion over the last number of years in the size of the building staff.

Additionally, the respondents have engaged in ongoing demands for
rent arrears which have been substantially unexplained and which the
respondents would not itemize.  In enforcement of these demands the
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respondents have engaged in unnecessarily taking the tenants into
court.

(Return: Ibid, pp. 9-11)  

The landlord nowhere in her papers in the instant proceeding made any representation that the

conditions of harassment have been removed, or that she has ever made an application to the State

Division to have the harassment finding lifted3.  As noted above, these findings were affirmed by this

Court.

Proceedings Under Review

A. 1980/81 MBR Proceedings

The agency proceeding which resulted in the first of the orders under review herein was

initiated by the owner's application for 1980/81 MBR increases.  Subsequent to the application, the

District Rent Director on March 26, 1980 issued an Order of Eligibility for the 1980/81 MBR

increases (Return: I.A.-1).  Challenges of the MBR grant were filed on behalf of the affected tenants

with the District Rent Office (D.R.O.), claiming, among other things, that the landlord had failed to

correct multiple violations including rent impairing violations, and that the landlord had been found

guilty of harassment.  (Return: I.A-2 and A-4).  

On April 1, 1984, the New York State Division of Housing and Community Renewal assumed

the responsibility of regulating rental housing subject to rent control and to the Rent Stabilization Law,

pursuant to Chapter 403, Laws of 1983.  Thus the State Division assumed responsibility for processing

and determining maximum base rents under rent control for the subject premises.

On August 29, 1985 the District Rent Administrator issued Orders regarding each affected

     3  Such a request was made to the State Division by letter dated June 9, 1988, some two weeks
after Judge Stecher rendered his judgment herein.
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tenant affirming the March 26, 1980 Eligibility Order granting the 1980/81 MBR increase.  

The tenants responded by filing a Petition for Administrative Review (PAR) with the

Administrative Review Bureau on October 1, 1985 claiming that the Administrator's finding was

erroneous and arbitrary.  The tenants further claimed that the landlord (1) had been found to have

harassed tenants, (2) failed to maintain services, (3) failed to timely remove rent impairing violations

and 80 percent of remaining violations, (4) failed to timely file papers.  Additionally, the tenants

claimed that the MBR calculations were erroneous because of landlord's overstated room count for

certain apartments (Return: II.C-1).  

The owner answered the PAR on January 12, 1987 (Return: II.C-15).  She claimed (1) that the

tenant's PAR was not timely filed because, even though the PAR was timely filed with Administrative

Review, the copy served on the District Rent Office arrived late, (2) that tenants contentions in their

PAR had no basis in fact, (3) that tenants failed to provide access to landlord, and (4) that landlord's

submissions for the PAR regarding the 1984/85 MBR increase (see below) also applied to this

proceeding (Return: II.D and III. E).  The owner requested a hearing to refute arguments raised by the

tenants in the proceeding which concerned the 1984/85 MBR determination (Return: II.C-15).

An Order and Opinion was issued by the Deputy Commissioner on March 17, 1987

(hereinafter "1980/81 order") which granted the tenants' administrative appeal and found that the

owner was not entitled to 1980/81 MBR increases.  The Commissioner noted that the delay in the

Administrator's 1985 Order was due to the extensive litigation following the recontrol of the building

and the setting of rent controlled rents for the apartments.  The Commissioner's decision was based

upon the following findings: (1) that the owner was not entitled to MBR increases while the finding

of harassment was still in effect; (2) that the landlord was not maintaining essential services during
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1979-81; and (3) that the landlord had not removed all rent impairing violations. (Return: II.C-19).

With regard to the owner's contentions the Commissioner found (1) that the tenants' PAR was

timely filed since it was filed with the Administrative Review Bureau and served upon the owner

within the requisite 33 days, (2) that a hearing was unnecessary since there was sufficient written

evidence in the record upon which to make a determination, and (3) that there was no basis upon

which to waive the rent impairing violation.  The Commissioner concluded by finding that the owner

was not eligible for 1980/81 MBR increases (Return: II.C-19).

B. 1984/85 MBR proceedings

The owner applied for the 1984/85 MBR increases during 1983.4  The District Rent Office

issued a Landlord's Order of Eligibility - 1984-85 Maximum Base Rent on February 27, 1984

approving a 1984/85 MBR increase for the premises (Return: I.B-6).  Subsequently, numerous

challenges were brought by tenants against the 1984/85 MBR increase claiming, among other things

that essential services were not being maintained, there were uncorrected rent impairing violations,

there was inadequate personnel, defective elevators, often no heat or hot water, no consistent pest

control, dirty public halls and cracked sidewalks (Return: I.B-7 and B-8).

On August 29, 1985, the District Rent Administrator issued Orders affirming the 1984/85

MBR rent increases.  The Orders listed for informational purposes the maximum rents for each

apartment (Return: I.B-13).

     4  The owner was denied MBR increases for the 1982/83 cycle.  See, Order Denying Estab-
lishment of 1982-83 Maximum Base Rents, Return: I.B-2.  The Order found that the landlord
"Failed to properly certify and remove all rent impairing violations and at least 80% of all other
violations on record as of January 1, 1981, or six months prior to the filing of 1982-83 Violation
Certification, whichever is later."  Petitioner's Article 78 proceeding challenging this determina-
tion was dismissed by the Supreme Court.  An appeal is pending.  Petitioner has also just made a
motion to renew before the Supreme Court.
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Both the owner and tenants filed Petitions for Administrative Review (PARs) challenging the

Administrator's Orders (Return: II.D-1 and III.E-1).  Both the owner and the tenants answered each

other's PARs and both replied to their respective answers (Return: II.C-15, D-21 and D-23, and III.E-4

and E-12).  

On March 17, 1987 (hereinafter "1984/85") the Deputy Commissioner issued an Order and

Opinion which, in denying the owner's PAR and granting the tenant's PAR, revoked the 1984/85 MBR

increases (Return: II.D-25 and III.E-13).  The Commissioner found that the owner was not entitled to

1984/85 MBR increases because the April 29, 1981 finding of harassment was still in effect and

because of rent impairing violations in effect as of January 1, 1983.

The Commissioner further found the various contentions made by the owner in her PAR to be

unmeritorious: (1) the owner's expulsion from the Rent Stabilization Association had been upheld in

the Appellate Division and could not be relitigated; (2) the setting of MBRs as of January 1, 1980 in

Commissioner Joy's Order of December 30, 1983 was also upheld in court and any complaints

regarding "secret" communications should have been addressed during that proceeding; (3) the

landlord did not file a fuel cost adjustment application in 1980, was thus ineligible for it and was

informed of this ineligibility in 1984, so that appeal of the denial was untimely5; (4) the tenant's PAR

was timely filed; (5) a hearing was unnecessary as there was sufficient written evidence upon which

to make a determination; and (6) the landlord failed to specify which apartments she claimed were

incorrectly "recontrolled".  

Subsequent to the issuance of the two Commissioner's Orders (1980/81 and 1984/85 order),

     5  The State Division's denial of the 1980 fuel cost adjustment was affirmed by this Court by
order entered December 22, 1987, which affirmed the judgment of the Supreme Court, N.Y. Co.
Evans, J., dated September 9, 1986.
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the owner commenced this Article 78 proceeding claiming that there was a violation of due process

because a hearing was not held on the issue of waiver of rent impairing violations, that it was improper

to rely on the harassment finding, that the tenants' PARs were untimely filed, and that the tenants were

barred by res judicata from challenging the MBR increases, among other things.  The court below

initially dismissed the Article 78 proceeding in its entirety in a decision rendered on January 5, 1988. 

The court concluded that:

. . .Upon examination of the record, DCHR found that the harassment
finding remained on the record and that the requirements as to essential
services and rent-impairing violations had not been met by petitioner.

As long as DHCR had a rational basis for its findings, they will not be
disturbed.  Based on the record before this court, it appears clearly that
there was a rational basis for respondent's decisions, and therefore, the
orders issued by DHCR were neither arbitrary and capricious not an
abuse of discretion (CPLR 7803[3]).

Petitioner, on March 15, 1988, moved for renewal and reargument of the court's decision,

presenting nothing new to the Court.  On the return date for the motion the State Division was served

with a reply affirmation, dated April 4, 1988, and an affidavit of Daniel Joy, Justice of the Supreme

Court and former Deputy Commissioner of the New York City Department of Housing and

Community Renewal, sworn to on March 22, 1988, purporting to explain various actions concerning

the Belnord, and giving his post hoc interpretation of the order issued by him on December 30, 1983,

with regard to the issues of harassment and of a hearing on the rent impairing violations.

On May 23, 1988, the court below rendered its decision and judgment granting reargument,

vacating its prior decision,  annulling the State Division's orders, and directing a hearing on the issues

raised by Commissioner Joy in his December 30, 1983 order, which order was rendered in the separate

administrative proceeding concerning the 1976-79 rents for the approximately 90 recontrolled
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apartments at the Belnord.  The court stated that:

. . .it misapprehended the import of a prior administrative decision by
Hon. Daniel W. Joy. . . . ,

 and that:

The decision by commissioner, now Justice Joy, to grant a hearing on
issues of fact concerning tenant failure to cooperate with repairs is the
law of the case, strongly indicates failure to resolve material questions
of fact and should have been implemented.

With regard to harassment as a basis for denying MBR increases, the court below found that the orders

under review were inconsistent with former Commissioner Joy's December 30, 1983 order (although

that order did not address the issue of harassment), and that the State Division had failed to adequately

explain its "departure" in the orders here under review from the "prior ruling", i.e., the Joy order.

This appeal ensued.

ARGUMENT

POINT I

A RATIONAL BASIS SUPPORTS THE DIVISION'S FINAL
ORDERS WHICH DENIED MBR INCREASES FOR THE 1980/81
AND 1984/85 CYCLES.  THE STATE DIVISION PROPERLY
DETERMINED THAT THE INCREASES WERE PRECLUDED
BECAUSE OF AN HARASSMENT FINDING, BECAUSE ESSEN-
TIAL SERVICES WERE NOT BEING PROVIDED, AND BECAUSE
NOT ALL RENT IMPAIRING VIOLATIONS HAD BEEN RE-
MOVED.  THE STATE DIVISION'S DETERMINATIONS ARE IN
FULL ACCORD WITH LAW AND ENTITLED TO JUDICIAL
AFFIRMANCE.                                

The Rent Control Law, Section Y51-5.0a(4) of the New York City Administrative Code

(added by Local Law No. 30 of 1970, renumbered as Section 26-405a(4)), provides for the biennial

adjustment of Maximum Base Rents, effective January 1 of each two year cycle, where a property is
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found eligible.  The Rent Control Law also vests authority in the State Division to deny such increases

under specified conditions.  One such condition is upon a finding of harassment.  Another such

condition is where the owner is found not to have maintained essential services.  A third is where all

rent impairing violations have not been removed.  

A.  The Harassment Findings Against the Landlord Constitute a       
      Rational Basis for Denying the MBR Increases.

Section Y51-11.0b.(3)(a) of the Administrative Code of the City of New York (City Rent

Control Law; recodified as 26-413b.(3)(a) by ch. 907, Laws of 1985) provides that the Commissioner

may:

Subject to the provisions of subparagraph (b) of this paragraph, make
a finding of harassment whenever it determines the existence of a
violation of subdivision d of section Y51-10.0 [26-412] in which event
the city rent agency may. . . .(iii)refuse to credit any adjustments
increasing rent mandated by section Y51-5.0 [26.405] of this title and
dismiss any appliations for an adjustment pursuant to said section for
such time and under such terms and conditions as the city rent agency
deems necessary to prevent circumvention or evasion of the provisions
of this title.  (emphasis added)

Subdivision d of section Y51-10.0 provides that:

It shall be unlawful for any person, with intent to cause any tenant to
vacate housing accommodations or to surrender or waive any rights of
such tenant under this title or the regulations promulgated thereunder,
to engage in any course of conduct including, but not limited to,
interruption or discontinuance of essential services which interferes
with or disturbs or is intended to interfere with or disturb the comfort,
repose, peace or quiet of such tenant in his or occupancy of the housing
accommodations.

Section Y51-5.0 contains the provisions regarding the grant and denial of MBR increases.  

The Rent and Eviction Regulations follow these provisions of the law.  The authority to refuse

to credit MBR increases, as well as other adjustments, is found in 9 NYCRR 2206.5(a)(3), and the
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provisions regarding MBR increases are in Part 2202.

Although the State Division is not required to deny MBR increases because of a harassment

finding, it is clearly within the agency's discretion.  The power to freeze rents because of harassment

findings has been recognized in Meko Holding Inc. v. Joy, 107 A.D.2d 278, 486 N.Y.S.2d 201 (1st

Dept. 1985).  In that case the agency refused to set first rent control rents for renovated apartments

retroactive to periods for which there were harassment findings.  The Court in affirming, stated:

We conclude that the outstanding orders of harassment preclude the
establishment of first rents retroactively to dates which, in some
circumstances, may have been within the period during which the
owners of these buildings were still under existing sanctions for
harassment.

Meko Holding Co. v. Joy, 486 N.Y.S.2d at 204.  The State Division has the same authority to deny

MBR increases as it has to deny retroactive first rents for periods involving harassment findings.

The court below, in its initial decision of January 5, 1988,  correctly held that a finding of

harassment is grounds to deny MBR increases:

It is within DHCR's discretion to deny MBR increases to a landlord
who has been found guilty of harassment (Meko Holding Inc. v. Joy,
107 AD2d 278, 486 N.Y.S.2d 201 [1st Dept 1985], mot for lv to appeal
denied, 65 NY2d 923 [1985], section 26-413b(3)(a) of the Administra-
tive Code of the City of New York, 9 NYCRR section 2206.5a[3]). . .

The court below did not overrule this holding in its subsequent decision on reargument, but rather

found, albeit inaccurately, that with regard to an earlier administrative determination:

. . .contrary to the DHCR order of March 17, 1987, maximum base rent
increases were allowed in spite of prior harassment findings against the
landlord. . .

and concluded that:

. . .Here, the respondent agency failed to explain adequately its
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departure from a prior ruling involving, not only the same facts, but the
same parties.  Failure to explain inconsistent determinations, even in
the fact of a record based on substantial evidence, requires reversal. ..6

The court's finding appears to be based on the representations made by former Commissioner,

now Justice Joy in his affidavit of March 22, 1988, submitted to the court upon reargument (indeed,

the only thing new in the owner's motion to renew or reargue was this affidavit).  In referring to his

order of December 30, 1983 (which is not under review in the instant proceeding), Justice Joy stated:

   4. . .In that order, I among other things, granted the owner a percent-
age increase (27%) of rents for the period 1976-1980 effective in May,
1981, nothwithstanding the earlier harassment finding.

   5.  Indeed, HPD had determined not to deny MBR increases to this
building notwithstanding the harassment finding and had issued Orders
of Eligibility for the 1976-1977, 1978-1979 and 1980-81 MBR cycles
by orders issued June 11, 1976, January 6, 1978, and March 26, 1980
respectively. . .

These allegations, which appear to be the basis for the findings of the court below, show

serious ambiguities and inaccuracies in Justice Joy's recollection of the proceedings.  Was he referring

to the July, 1978 harassment finding, which involved only two apartments and would thus not be a

basis for denial of building-wide MBR increases, or was he referring to the 1981 building-wide

harassment finding which would constitute a basis for such a denial?  In either case, a careful reading

of Joy's December 30, 1983 order (Return: A-14) shows that the finding of harassment was not an

issue in that determination.  Nor did he have before him the record or full range of issues regarding

the 1980/81 MBR increase, a subject of the instant proceeding.

     6  The court below annulled the State Division's orders on two grounds; the ruling concerning
harassment and the question of whether a hearing was required with regard to the issue of access
in relation to the rent impairing violations.  The hearing issue will be argued extensively in part
"C" below.
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Significantly, the June, 1976 and January, 1978 Orders of Eligibility referred to by Justice Joy

in paragraph 5 of his affidavit were issued before both the May, 1981 building-wide harassment order

and the July, 1978 order involving only the two apartments.  Harassment could not have been an issue

in issuing the 1976 and 1978 Orders of Eligibility.  Furthermore, the 1978/79 MBR increases allowed

by the 1978 Order of Eligibility did not affect the rent for the approximately 90 apartments set by

former Commissioner Joy's December 30, 1983 order.  That order affected the 1976-80 rents only for

the apartments recontrolled because of the landlord's expulsion from the Rent Stabilization

Association, not the other apartments in the 226 unit building which were never decontrolled in the

first place.  The 1978 Order of Eligibility covered a different set of apartments than did the December

30, 1983 order.  There was no connection between the December 30, 1983 Joy order, the earlier

Orders of Eligibility, and either the 1978 or 1981 findings of harassment, .

Furthermore, Joy's December 30, 1983 order--which involved the 1976-79 period, not the

subsequent period in issue herein--makes absolutely no reference to the issue of harassment.  There

is no finding by the then Commissioner concerning harassment.  It was apparently not even raised as

an issue with regard to the 21976-79 rents by any of the parties to the proceeding.  For Justice Joy to

state, almost four and half years after issuing his order, that his decision was rendered "notwithstand-

ing the earlier harassment finding", (does he mean the 1978 or the 1981 order?) when his written order

is silent on the matter, is entirely inappropriate.7

     7  Indeed, the court below should not even have considered his post hoc interpretation, just as
it is improper in the parallel situation involving statutory interpretation:

Pre-enactment statements, particularly those of a bill's sponsor, are
properly considered as part of the legislative history (Matter of
Fisher v. New York State Employee's Retirement System, 279
App.Div. 315, 110 N.Y.S.2d 16; Young v. Town of Huntington, 88
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In addition, Joy's December 30, 1983 order was only a modification, after court remit, of a

prior Commissioner's order issued on April 17, 1981, and the District Rent Director's orders of June

6, 1980, i.e., a modification of orders issued before the May 4, 1981 harassment finding.  Thus, the

harassment finding could not have been considered in those earlier rulings.  Indeed, the harassment

finding was initially annulled by the Supreme Court, which annullment was not reversed by this Court

until January, 1983, and then not finally upheld until June, 1983 by the Court of Appeals.

Finally, Joy's December 30, 1983 order has no bearing whatsoever on the 1984/85 MBR cycle,

the subject of the second of the two orders under challenge in this Article 78 proceeding.  Not only

was Commissioner Joy's order issued before the cycle even began; Joy's order involved the

considerably earlier period of 1976-79.

In sum, the Joy affidavit is riddled with problems.  It ultimately confuses more than it explains. 

Misc.2d 632, 388 N.Y.S.2d 978).  However, post-enactment
statements or testimony by an individual legislator, even a sponsor,
is irrelevant and was properly excluded.  This post-enactment rule
does not apply, however, when such testimony might be
appropriate in extraordinary circumstances, such as when the
constitutionality of a particular measure is challenged and the
existence of a discriminatory purpose, or motivation, becomes
relevant (see Village of Arlington Heights v. Metropolitan Housing
Development Corp., 429 U.S.252, 97 S.Ct. 555, 50 L.Ed.2d 450). 
Our review of the record discloses that no extraordinary
circumstances exist in this case.

               (emphasis added)

Civil Service Employees Association, Inc. v. County of Oneida, 78 A.D.2d 1004, 433 N.Y.S.2d
907 (4th Dept. 1980).

     It is inappropriate for a former Commissioner to submit a statement to a court in an
adversarial proceeding, purporting to explain and interpret an earlier written determination of his. 
This is particularly so where that former Commissioner is a now judge and, by his sworn
statement, is attempting to influence a fellow judge.  Justice Joy's statement should have been
completely excluded from consideration by the court below.
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If it demonstrates anything, it demonstrates the fallibility of human memory.  Justice Joy should not

be expected to remember clearly the tangle of a complex set of proceedings years after their

occurrence.  The court below, as argued in footnote 7, should not have considered the Joy affidavit

at all.  But to the extent that the court apparently did, it should have given the affidavit no weight.

The decision of the court below is as flawed as is the Joy affidavit which it apparently relied

upon.  First, it refers to "the DHCR order of March 17, 1987".  Which one?  The one concerning the

1980/81 cycle or the one concerning the 1984/85 cycle?  The court makes absolutely no distinction

between the two and annuls both, even though Joy's December 30, 1983 order has no bearing on the

1984/85 cycle.

Second, the court below erroneously concluded that the State Division had made "inconsistent

rulings", in that it "failed to explain adequately its departure from a prior ruling involving, not only

the same facts, but the same parties".  But there was no departure from a prior ruling.  As already

pointed out, harassment was not an issue in the proceeding decided in the December 30, 1983 order

of then Commissioner Joy and he made no ruling concerning harassment.  It was only raised for the

first time in the tenant's challenge to the 1980 Order of Eligibility for the 1980/81 MBR cycle.  Since

it was not an issue in the proceeding covering the 1976-79 period decided by Joy on December 30,

1983, there is nothing inconsistent between that order and the subsequent orders of March 17, 1987,

which covered the 1980/81 and 1984/85 periods.

Furthermore, the court below was incorrect to conclude that the "prior ruling" involved the

"same facts" as the later orders subject to review herein.  The "prior ruling" in fact involved a

completely different period, 1976-79, from that of the later orders, 1980-81 and 1984-85. 

Additionally, the issue of harassment was not an issue in the "prior ruling" of then Commissioner Joy. 
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There was no need for the State Division to explain a departure from Joy's determination, because

there was nothing inconsistent between that determination and the later ones under review in this

proceeding on the question of harassment.

Contrary to the instant case, in the case relied upon by the court below, New York Cable

Television Association v. New York State Public Service Commission, 125 A.D.2d 3, 511 N.Y.S.2d

1013, the Public Service Commission had reached opposite conclusions in earlier and later

determinations where the same issue of the applicability exceptions to a general rule were raised in

both proceedings.  The court in New York Cable found that reversal was required "irrespective of

whether the record contains a rational basis or substantial evidence supporting the determination"

because "the PSC's determination herein under review is based expressly on its conclusions that the

exceptions are inapplicable, not on a finding that the approved rate is just and reasonable", 511

N.Y.S.2d at 1015, and because the Public Service Commission offered no reason for its departure

from the prior ruling.  

In the case at bar, since there was no inconsistency with the prior ruling of former

Commissioner Joy, no reason had to be offered for a nonexistent departure from that ruling.  It was

completely proper for the State Division to base the denial of the 1980/81 and 1984/85 MBRs on the

1981 finding of harassment in the manner it did, there having been a rational basis in record.

Contrary to the statement of the court below, although res judicata and collateral estoppel are

applicable to administrative determinations, they do not apply in the case at bar.  

Under the doctrine of res judicata, a final judgment on the merits bars subsequent claims

arising out of the same transaction or occurrence.  Smith v. Russell Sage College, 54 N.Y.2d 185, 445

N.Y.S.2d 68 (1981).  However, in the case at bar different transactions and occurrences were in issue
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in the challenged March 17, 1987 orders, which involved the periods of 1980/81 and 1984/85, and in

Joy's December 30, 1983 order which involved the 1976-79 period.

The doctrine of collateral estoppel bars relitigating an issue which was previously decided

against a party if (1) the identical issue was necessarily decided in the prior proceeding, and (2) the

litigant had a full and fair opportunity to litigate the issue.  Schwartz v. Public Administrator, 24

N.Y.2d 65, 298 N.Y.S.2d 955.  In the case at bar the issue of denying MBR increases because of the

harassment finding was not even raised, let alone necessarily decided in Joy's December 30, 1983

order.  Nor was there a full and fair opportunity to litigate the issue since it was not raised.  Clearly

neither res judicata nor collateral estoppel apply to the case at bar.

The court below, in its final judgment, did not reverse its earlier ruling that there was a rational

basis for denying the MBR increases because of the harassment finding against the landlord.  Under

well settled principles of law the Court's function is completely accomplished upon finding that a

rational basis supports the agency's determination.  Thus, the Court cannot substitute its judgment for

that of the Commissioner.   Matter of Fresh Meadows Associates v. New York City Conciliation and

Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co., 1976), aff'd, 55 A.D.2d 559,

390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977); Matter of Pell

v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974); Colton v. Berman, 21 N.Y.2d

322, 287 N.Y.S.2d 647 (1967).  Clearly, the determination of the Deputy Commissioner for Rent

Administration in the case at bar has a rational basis in fact and law and is neither arbitrary or

capricious8.  It is thus entitled to judicial affirmance.

     8  The outstanding finding of harassment constituted an independent rational basis for denying
the MBR increases regardless of the rightness or wrongness of not holding a hearing on the issue
of access.  This will be fully discussed below in part "C" of this  brief.
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B.  The Failure to Provide Essential Services Constitutes a
      Rational Basis to Deny the MBR Increases.

Section Y51-5.0g.(6)(d) of the Administrative Code of the City of New York (City Rent

Control Law; recodified as 26-405g.(6)(d)) provides that a landlord may not obtain Maximum Base

Rent increases:

. . . unless not more than one hundred fifty days nor less than ninety
days prior to the effective date thereof, the landlord has certified that
he is maintaining all essential services required to be furnished with
respect to the housing accommodations covered by such certification,
and he will continue to maintain such services so long as such new
maximum rent is in effect. (emphasis added)

This provision is also contained in the New York City Rent and Eviction Regulations, 9 NYCRR

2202.3(a)(2), which also defines essential services:

. . . For purposes of this paragraph, essential services shall be defined
as: heat during that part of the year when required by law, hot water,
cold water, superintendent services, maintenance of front or entrance
door security (including but not limited to lock and buzzer), garbage
collection, elevator service, gas, electricity and other utility services to
both public and required private area, and such other services wherein
failure to provide and/or maintain such would constitute a danger to the
life or safety of, or would be detrimental to the health of, the tenant or
tenants.

The denial of MBR increases because of the failure to provide all essential services has been

upheld in court.  Niklek Realty Corp. v. Joy, N.Y.L.J., January 6, 1981, (Sup. Ct. N.Y.Co., Cohen, J.),

aff'd, 440 N.Y.S.2d 804 (1st Dept. 1981).

In the instant case the landlord certified with regard to the 1980/81 MBR increase that she was

maintaining, and would continue to maintain, essential services.  But the Commissioner found that: 

the evidence of record discloses that the landlord was not maintaining
essential services during 1979-81 as evidenced by a finding of
harassment of tenants of the subject premises made on April 29, 1981
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under docket numbers 6940/81-HL, 7027/88-HL and 7238/39-HL. 
Such finding was made after extensive hearings were conducted and
physical inspections made at the subject premises.  

(Return: II.C-19).  With regard to just one essential service the hearing officer found as follows:

The respondents' failure to maintain the elevators in these premises in
good and safe condition, and the withdrawal of the use of the manual
car for deliveries and freight purposes since 1975, has resulted in a
severe diminution of this major essential service.  The lack therof has,
and is continuing to severely interfere and disturb the tenants of this hi-
rise type complex of the comfort, repose, peaceful use and quiet
enjoyment of their respective apartments.  In addition to being deprived
of the physical use of the elevators and suffering through numerous
breakdowns which require them to walk up and down, or spend a great
deal of time waiting for alternate elevator service, the tenants in these
buildings are rightfully fearful of the dangerous malfunctions they have
experienced by the way the elevators in these premises have operated
since 1975.  It may be fairly said that they are being deprived of the
peaceful use and quiet enjoyment of their apartment because of these
dangerous conditions, and which fear is a real and not imagined
situation.

(Return: II.C-4, p. 28).  The Commissioner also concluded that there was a failure to provide essential

services based upon the harassment findings concerning reduced security, lack of lighting in public

halls and stairways, dirty hallways, and, over a period of years, extensive problems with leaks from

the roof causing damage to apartments in the top three floors.

The law requires that the tenants be provided with essential services.  Elevator service, the

provision of security, and electricity and other utility services to the public areas are specifically

enumerated "essential services" for purposes of the MBR program.  Additionally, "essential services"

include "such other services wherein failure to provide and/or maintain such would constitute a danger

to the life or safety of, or would be detrimental to the health of, the tenant or tenants."  The roof

problems would fall within this rubric.

22



The Courts have unequivocally held that partial or substantial or less than full compliance with

the requirements of the MBR program is insufficient, i.e., effectively non-compliance.   Pearce, Mayer

and Greer, Inc. v. Joy, 63 A.D.2d 928, 406 N.Y.S.2d 94 (1st Dept., 1978), unan. aff'd, 48 N.Y.2d 680,

421 N.Y.S.2d 882 (1979); Niklek Realty Corp. v. Joy, supra.

The owner in the case at bar has not even challenged the State Division's finding that essential

services were not being provided.  The dangerous conditions to which the tenants were subjected and

the landlord's failure to meet the MBR criteria are documented by the evidence of record.  The State

Division's determination had a rational basis in the record and is entitled to affirmance9.

C.  The Existence of Rent Impairing Violations Constitutes a
      Rational Basis for the Denial of MBR Increases.

Section Y51-5.0h(6) of the Administrative Code of the City of New York (Rent Control Law;

recodified as 26-405h(6)) and the Rent Eviction Regulations promulgated thereunder, 9 NYCRR 

2202.3(h), declare that a landlord is eligible to receive a maximum base rent increase only if at least

six months prior to the effective date of adjustment the landlord has certified to the removal of all rent

impairing violations against the property.  This provision has been upheld in the courts where there

was only one rent impairing violation.  Jaffe v. Joy, N.Y.L.J., December 18, 1981, p. 6, col. 3 (Sup.

Ct., N.Y. Co., Tyler, J.) (a rent impairing violation consisting of rodent fecal matter in the cellar boiler

room); Nagin v. Joy, N.Y.L.J., September 19, 1975, p. 6, col. 3 (Sup. Ct., N.Y. Co., Mangen, J.) (three

rent impairing violations).

In the case at bar the Commissioner found that there was one rent impairing violation (number

255 - roof leak over apartment 1115) during the period relevant to the 1980/81 MBR increase (Return:

     9  As with the finding of harassment, the failure to provide essential services constitutes an
independent basis for denying the MBR increases.
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II.C-19), and three rent impairing violations (number 255 - roof leak over apartment 1115, number 472

- roof leak over apartment 1102, and 882 - also a roof leak over apartment 1102) during the period

relevant to the 1984/85 MBR Increase (Return: II.D-25).

The record shows that violation number 255 was first listed in August, 1978, was still in effect

in 1980 and 1981 as evidenced in a list of pending violations dated January 28, 1982 (Return: I.A-9),

and still had not been corrected as of June 7, 1983, as evidenced by a letter from HPD Inspector

General Alfred Siegel, dated August 22, 1985 (Return: II.C-5).  Siegel indicated that violation number

255 had been improperly removed from the record on June 7, 1983 and said:

"A review of the inspector's report shows that a leaky roof condition
did exist at the time of his inspection.  The violation was incorrectly
removed by the inspector giving the false impression that all rent
impairing violations had been removed."

(Return: II.C-5)

The record further shows that rent impairing violation number 472, which was first reported

in February, 1980, had not been complied with as of a Code Enforcement inspection conducted on

October 20, 1983 (Return: I.B-5).  In addition, rent impairing violation number 882 was issued in

April, 1984 and found not to have been complied with during inspections conducted in February and

March, 1986 (Return: II.C-9).

The Commissioner's reliance on reports of physical inspections has been soundly endorsed by

the Courts.  As the Court succinctly stated in B.B.T. Realty v. Department of Rent and Housing

Maintenance, N.Y.L.J., December 23, 1974, p. 14, col. 6 (Sup. Co., Kings Co., Beckinella, J.), unan

aff'd, 47 A.D.2d 1001, 369 N.Y.S.2d 623 (2d Dept. 1975):

The reports of inspections formed a rational basis in the record for
respondent's determination [denying MBR increases].
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See also, Howard-Carol Tenants' Association v. Conciliation and Appeals Board, 64 A.D.2d 546, 406

N.Y.S.2d 845 (1st Dept. 1978), aff'd, 48 N.Y.2d 768, 423 N.Y.S.2d 911 (1979).

The owner argued below that the denial of the MBR increases on the basis of these violations

was arbitrary and capricious in that they should have been waived because tenants refused access to

make repairs.  The landlord cited court determinations 

regarding access in the Belnord, some of which are in the administrative record herein.  In addition,

the owner cited the Report of Special Referee Frank Lewis of April 9, 1987, which was not in the

administrative record.  The special referee found tenant Mager in apartment 1102 to have denied

access.  In any case the Referee's Report is applicable to only one of the two tenants involved.  The

remaining determinations cited by the petitioner involve either general directions to all tenants to

provide access, or in the case of Mr. Vitullo-Martin, applies to a tenant who does not even live in

those apartments in which rent impairing violations were involved.  Most significantly, the owner

submitted no court determinations or other findings regarding access to apartment 1115 which was

the subject of rent impairing violation number 255, a basis for denying both the 1980/81 and 1984/85

MBR increases.  Furthermore, the various court determinations on access do not contradict the

Commissioner's findings which concluded that the repairs to the roof can be made without access. 

Based on the evidence in the record, the Commissioner declined to waive the rent impairing

violations stating with regard to the 1980/81 MBR:

. . . the landlord has not submitted sufficient evidence to established
(sic) that the tenant refused proper access to allow repair work to
commence.  In this connection, the Commissioner points out that in the
harassment proceedings it was found that the landlord had failed to
make timely repairs in public areas where the landlord enjoys easy
access.  Moreover violation number 255 pertains to roof leaks which
the landlord could repair without direct access to specific apartments.
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(Return: II.C-19).  The Commissioner also declined to waive them with regard to the 1984/85 MBR:

The Commissioner has examined the evidence submitted by the
landlord in support of her contention that the above violations should
be waived due to non access and is of the opinion that such evidence
is insufficient in view of the long history of roof leaks at the subject
premises and the landlord's failure to effectuate proper repairs. 
Moreover it does not appear that access to individual apartments was
required in order to repair roof leaks.  Accordingly, the landlord is not
entitled to 1984-1985 Maximum Base Rent increases since it clearly
cannot be found that all "rent impairing" violations pending as of
January 1, 1983 were cleared, corrected or abated.

(Return: II.D-25).

It is well settled that the Commissioner is the trier of fact.  Courts may not weigh evidence or

reject the choice made by the agency where there is conflicting evidence and room for choice exists. 

Matter of Pell v. Board of Education, 34 N.Y.2d 222, 356 N.Y.S.2d 833 (1974).  The Commissioner's

decision to deny the MBR increases on the basis of these rent impairing violations (as well as on the

independent bases of the harassment findings and the failure to provide essential services) was a

proper exercise of his fact-finding duty under the Rent Control Law and regulations.

Nevertheless, the court below improperly remanded the proceedings to the State Division for

a hearing on the issue of access, concluding that:

The decision by commissioner, now Justice Joy, to grant a hearing on
issues of fact concerning tenant failure to cooperate with repairs is the
law of the case, strongly indicates failure to resolve material questions
of fact and should have been implemented.

The court below did not dispute well settled case law that the State Division is not required

to hold oral hearings10, but rather rested its conclusion on Joy's December 30, 1983 order  which

     10  The courts have consistently held that the agency is not mandated to hold an oral hearing in
proceedings before it, but is only required to afford the parties a reasonable opportunity to be
heard.  Friedman v. Conciliation and Appeals Board, N.Y.L.J., December 20, 1977, p. 5, col. 3
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recommended as a "guide" that a hearing be held on the issue the rent impairing violations.  

The conclusion of the court below is erroneous in a number of respects.  However, before

addressing them it must be stressed that to hold a hearing on the issue of access and possible waiver

of the rent impairing violations would be an exercise in futility.  The State Division denied the MBRs

on three bases; primarily the finding of harassment; the failure to provide essential services; and the

failure to remove all rent impairing violations.  Even were the proceeding remanded, a hearing held,

and the conclusion reached that the rent impairing violations should be waived, the State Division

would still be compelled to deny the MBR increases because of the harassment finding and the failure

to provide essential services.  Thus, the owner suffered no prejudice from the failure to hold the

hearing recommended by former Commissioner Joy.  

But a hearing was neither necessary or required.  Contrary to the holding of the court below,

former Commissioner Joy's recommendation to hold a hearing did not bind his successor

Commissioners under the doctrine of the law of the case11.  Even were this Court to find that the

doctrine of the law of the case applies to administrative proceedings, the doctrine is not inflexible "but

only a cautionary admonition to be applied when the occasion demands it."  Dictograph Products

Company v. Sonotone Corporation, 230 F.2d 131, 134 (2nd Cir., Learned Hand, J.).  This is

(Supr. Ct. N.Y. Co., Hughes, J.), aff'g, 63 A.D.2d 943, 406 N.Y.S.2d 982 (1st Dept. 1978)
motion for leave to appeal denied; Sendar v. Conciliation and Appeals Board, 65 A.D.2d 965,
411 N.Y.S.2d 98 (1st Dept. 1978), aff'g, N.Y.L.J., October 5, 1977, p. 10, col. 2 (Sup. Ct.,
N.Y.Co., Korn, J.) motion for leave to appeal to Court of Appeals denied, 46 N.Y.2d 709, 414
N.Y.S. 2d 1027 (1979); Cohen v. McGoldrick, 198 Misc. 1036, 104 N.Y.S. 2d 103 (Sup. Ct.
Kings Co., Arkwright,J., 1950).

     11  As for res judicata and collateral estoppel, which the court below appeared to apply to the
hearing issue, those doctrines only apply to final substantive determinations, not interim proce-
dural rulings.
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particularly the case in administrative proceedings which are less formal than court proceedings.

It was within the Commissioner's discretion to decide the matter without a hearing despite

former Commissioner Joy's recommendation.  It should be kept in mind that this recommendation

concerned only the 1980/81 MBR proceeding.  It did not concern the 1984/85 MBR application.  

Joy's recommendation came in the December 30, 1983 order involving the setting of 1976-79

rents for the recontrolled apartments at the Belnord.  In that order, he reached into the separate

1980/81 proceeding which was pending, not before him, but before the District Rent Director, to give

instruction.  Joy directed the District Rent Director to determine the challenges without undue delay

and provided "the following guide to the District Rent Director" recommending, among other things,

that there should be a hearing regarding the rent impairing violations.  Since the 1980/81 proceeding

was not before Joy, he did not have before him the record or full range of issues that had been raised

in the the tenant's challenge to the 1980/81 MBR, nor the voluminous information which was later

developed.

Since the District Rent Director affirmed, albeit erroneosly, the granting of the MBR increases,

a hearing on the rent impairing violations would have been superfluous.  During the PAR proceedings

the landlord did raise the issue of access and did request a hearing on a variety of issues other than

access, but made no claim that a hearing was required because of Joy's December 30, 1983 order, a

claim only raised in this Article 78 proceeding.  In any case, since Joy's recommendation was to the

District Rent Director, successor Commissioners were not restricted by it.  

Furthermore, in the lengthy period following Joy's recommendation, additional information

developed making it clear that a hearing was unnecessary on the point raised by him.  More

significantly, it was apparent that the harassment findings and failure to provide essential services
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constituted subtantial independent bases for denying the MBR increases.  In addition, Commissioner

Mirabal properly found that there was a long history of leaking roofs and that the roof could be

repaired without gaining access to the tenant's apartments.  Thus the final orders determined that:

With regard to the landlord's contention that a hearing should be held,
an examination of the record indicates clearly that there is sufficient
written evidence upon which to make a determination and that a
hearing is not necessary.

(Return: II.C-19 and D-25).  

In the case at bar the MBR increases were properly denied on the record concerning the rent

impairing violations.  The additional information obtained subsequent to Joy's December 30, 1983

direction adequately resolved any material questions of fact, obviating the need for a hearing.  But

even if this were not so, the record fully and independently supports the MBR denials based on the

harassment findings and the failure to provide essential services.

Under well settled principles of law the Court's function herein is completely accomplished

upon finding that a rational basis supports the agency's determination.  Thus, the Court cannot

substitute its judgment for that of the Commissioner.   Matter of Fresh Meadows Associates v. New

York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d

1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  Clearly, the determination of the Deputy

Commissioner for Rent Administration in the case at bar has a rational basis in fact and law and is

neither arbitrary or capricious.  It is thus entitled to judicial affirmance.
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CONC L USION

The Orders of the State Division, issued March 17, 1987 should be affirmed and the petition

dismissed, together with costs and disbursements.

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
One Fordham Plaza - 4th Floor
Bronx, New York 10458
Tel. No. (212) 519-5720

Dated:  Bronx, New York
   August 12, 1988

RICHARD HARTZMAN
   of Counsel
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