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__________________________________________________
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PRELIMINARY STATEMENT

The appellants argue in their Reply Brief, on the basis of the very recent decision by the

Appellate Division, Second Department in In the Matter of JRD Management Corp. v. Eimicke,

___A.D.2d___, N.Y.L.J., March 24, 1989, p. 25, col. 2, that they were not required to produce rent

records further back than April 1, 1980, and therefore that there was no rent overcharge in the case

at bar.  If this Court were to accept the conclusion of JRD and appellants' arguments, it would



completely change the outcome of this case.1.  But even more important would be the disastrous

impact on approximately five thousand (5,000) pre-April 1, 1984 rent overcharge cases, including

the one at bar, which are still pending or in litigation.

The Division submits that the JRD ruling by the Second Department is wrong.  It overlooks

controlling case precedent, the intent of the legislature in enacting the subject statute, and the far

reaching and disastrous implications of the decision for the thousands of tenants whose pre-April 1,

1984 overcharge complaints are still pending before the Division under circumstances similar to

those in the case at bar.

The Court in JRD reversed a judgment dismissing a landlord's Article 78 proceeding which

had challenged a DHCR determination of the lawful stabilized rent and amount of overcharge.  The

DHCR had requested that the landlord produce the rent records in that pre-April 1, 1984 complaint

back to the base rent date.  Upon the landlord's failure to do so, the DHCR employed the alternative

procedure for determining the lawful rent and overcharges approved by the Court of Appeals in 61

Jane Street v. CAB, 65 N.Y. 2d 898, 493 N.Y.S. 2d 455 (1985).

The Second Department in JRD reversed the judgment of the lower court, on the law, finding

that the Division's order was inconsistent with a policy allegedly adopted and applied by its

predecessor agency, the New York City Conciliation and Appeals Board ("CAB").  The Court held:

In Matter of St. Vincent's Hosp. & Med Center of N.Y. v. New York
State Div. of Hous. & Community Renewal (supra), as well as other
cases under the Omnibus Housing Act as amended, the respondent
sought to apply the law as it existed at the time of the determination
of the matter [citations omitted].  Nevertheless, in the case at bar, the

     1  If the JRD ruling stands and this case were remanded to DHCR, it is not clear what the
impact would be on the case at bar.  Nor is it clear exactly how it would impact the complaints
still pending before DHCR or the courts.
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respondent seeks to apply the law as it existed at the time of the
complaint without offering a rational reason for the lack of consis-
tency in its application of the law.  Such an inconsistent application
of the law is arbitrary and capricious.  

Contrary to the Court's holding, the DHCR will demonstrate that its application of the law

as it existed at the time of the complaint was rational, was consistent with the established policy of

both the Division and its predecessor, CAB, was mandated by case law, and furthered the legislative

intent underlying the Omnibus Housing Act.

THE EXPRESS POLICY OF THE CAB AND THE DIVISION TO
APPLY THE PRE-APRIL 1, 1984 LAW TO OVERCHARGE
COMPLAINTS FILED PRIOR TO APRIL 1, 1984 IS RATIONAL,
IN ACCORD WITH THE LEGISLATIVE INTENT AND, CON-
TRARY TO THE HOLDING OF THE SECOND DEPARTMENT,
IS ENTITLED TO JUDICIAL AFFIRMANCE.                      

    When the Omnibus Housing Act (Chapter 403, Laws of 1983) was enacted on June 30, 1983,

there existed no limitations period applicable to tenant complaints of rent overcharge pursuant to

Section 42 of the former Rent Stabilization Code.  The Omnibus Housing Act established for the

first time a four year limitation on the calculation of such overcharges and, concomitantly, that rental

records would have to be supplied for only four years.

    In order that the rights of tenants to file overcharge complaints not be precipitously cut off, the

legislature delayed the effective date of this portion of the Act to April 1, 1984, in order to permit

those tenants whose claims for overcharges had accrued more than four years prior to passage of the

Omnibus Housing Act a reasonable time during which to interpose claims under the then existing

law.

    During the nine intervening months between the enactment of the OHA and its April 1, 1984

effective date, approximately 30,000 tenants filed rent overcharge complaints with the CAB in
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accordance with the legislature's intent that these complaints be processed without regard to any

impending statute of limitations2.  It was widely understood by all concerned -- tenants, landlords,

the CAB and the Attorney General -- that complaints filed during this nine month period would be

processed in accordance with the law as it existed at the time these complaints were filed.

    Tenants were encouraged by widespread publicity to file complaints prior to the April 1, 1984

"deadline" or lose their right to complain about overcharges that occurred more than four years prior

thereto.

    The New York State Attorney General, as early as October 12, 1983, warned tenants in rent

stabilized apartments that due to a change in the law they would have only until March 31, 1984 to

file complaints and recover rent overcharges that occurred before April 1, 1980.  (A copy of the Press

Advisory of Attorney General Robert Abrams dated October 12, 1983 is contained in the

Supplemental Record)3

The CAB formally adopted the policy of processing the thousands of overcharge cases filed

with it prior to April 1, 1984, in accordance with the law as it stood prior to April 1, 1984.  In fact

the Courts of this State, in a case ultimately decided by the Court of Appeals, in interpreting different

provisions of the Omnibus Housing Act, have specifically reversed the Division when it attempted

to apply the law in effect at the time of its determination, rather than the law in effect at the time of

the application!  See, Ehrlich v. CAB, 124 Misc. 2d 217, 475 N.Y.S. 2d 977 (N.Y. Sup. Ct. 1984)

(Stecher, J.), affd. 110 A.D. 2d 501, 488 N.Y.S. 2d 328 (1985), rev'd on other grounds 67 N.Y. 2d

     2  The tenant in the case at bar filed his complaint in 1981.

     3  See also New York Times, January 15, 1984, p. 26, col. 10 where Attorney General Robert
Abrams again urged tenants to file rent overcharge complaints promptly before the new statute of
limitations took effect on April 1, 1984.
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622, 499 N.Y.S. 2d 662 (1986).  Moreover, the intent of the legislature, which must be the crucial

factor that governs both the administrative agency and this Court, clearly supports the determination

of both CAB and the Division to apply the law in effect at the time of the application in determining

these complaints.

The Omnibus Housing Act clearly provided that the Division was to continue to process all

proceedings filed and pending with CAB prior to the delayed effective date of the new statute under

the policies established by CAB prior to April 1, 1984. 

Section 20 of the Omnibus Housing Act specifically provides:

Continuity of proceedings.

Any proceeding or other business or matter undertaken or com-
menced by or before the conciliation and appeals board, and pending
on April first, nineteen hundred eighty-four, may be conducted and
completed by the division of housing and community renewal in the
same manner and under the same terms and conditions and with the
same effect as if conducted and completed by such conciliation and
appeals board.  (emphasis added)

  
In the same vein, Section 19 of the Omnibus Housing Act provides: 

Continuance of rules and regulations.

a.  All rules, regulations, acts, determinations and decisions of the
conciliation and appeals board in force on the effective date of this
section (April 1, 1984) shall continue in force and effect as rules,
regulations, acts, determinations and decisions of the division of
housing and community renewal until duly modified or abrogated by
the division of housing and community renewal.

In the question under review CAB spoke clearly -- its policy, as set forth in its minutes and

by its own practices, was that the lawful stabilized rent for all overcharge complaints filed prior to

April 1, 1984 was to be resolved under its policy adopted August 18, 1982 and affirmed by the Court
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of Appeals in 61 Jane Street v. CAB, 65 N.Y. 2d (1985); i.e. a landlord must supply the complete

rental history from 1974.

Subsequent to the passage of the Omnibus Housing Act, the CAB--a body composed of

representatives of landlords and tenants --specifically discussed how tenant overcharge complaints

filed prior to April 1, 1984 but not decided by that date should be decided.

At a duly constituted meeting of the CAB on February 16, 1984, the Board unanimously

adopted a policy that in all such cases, an owner would continue to be required to produce all records

back to 1974.

The CAB Board minutes of February 16, 1984, state:

In reviewing the Attorney General's letter to the Chairman dated
2/8/84, the Board unanimously approved draft responses to Commis-
sioner Scruggs-Leftwich of DHCR, Commissioner Gliedman of HPD,
Sheldon Katz of RSA, Martin Shlufman of DHCR and to the
Attorney General, as well as drafts of two Notice to Owner forms
which alerts the owner to its obligations to retain and produce rent
records for any apartment involved in an overcharge complaint, going
back to the base date for that apartment, as well as enclosing with that
Notice to Owner a copy of the Attorney General's February 8, 1984
letter apprising owners that discarding such rent records before or
after April 1, 1984 would be done at the owner's peril.

The minutes were duly approved by the Board on March 8, 1984 (a copy of the Board

minutes is contained in the Supplemental Record).

Prior to the April 1, 1984 State takeover of the Rent Stabilization program by the DHCR, the

CAB mailed to landlords in all pending complaints a "Notice to Owner", informing them that, for

those pending complaints, all rental records back to 1974 would continue to be required:

[Y]ou will be required to produce rent records for the subject
apartment dating back at least to June 30, 1974 or the date on which
the apartment first became subject to rent stabilization, if later.  Those
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records are necessary to process an overcharge and to determine the
apartment's lawful stabilized rent.  Your failure to produce such rent
records will result in the establishment of a stabilized rent in the
manner described on the Board's Notice and Answer Form, excerpts
of which are attached for your information.

We also enclose a copy of Attorney General Robert Abrams' February
8, 1984 letter to apprise you that discarding such records before or
after April 1, 1984 will be done at your own peril.

(A copy of the form notice dated March 7, 1984 sent to the owner in 7901 Bay Ridge Associates v.

DHCR, Kings Sup. Ct., Index No. 0504/89, presently on the Supreme Court calendar, is contained

in the Supplemental Record).

In other words, CAB adopted as a rule, that for all complaints filed prior to April 1, 1984,

but not determined by it by that date, that the rent agency would continue to require landlords to

produce all records from 1974 (or when the apartment became stabilized) and determine the

overcharges from the commencement of the stabilized tenancy.

The Division simply continued this rule as it was authorized to do by Sections 19 and 20 of

the Omnibus Housing Act.  That rule is now contained in the Rent Stabilization Code as

promulgated on May 1, 1987.  Section 2526.1(a)(4) of the Code provides that4:

Complaints filed prior to April 1, 1984, shall be determined in
accordance with the RSL and Code provisions in effect on March 31,
1984, except that an overcharge collected on or after April 1, 1984
may be subject to treble damages pursuant to this section.

The Second Department in JRD referred to St. Vincent's Hosp. & Med. Center of N.Y. v.

DHCR, 109 A.D.2d 711, 712 aff'd 66 M.2d 959, for support for its conclusion that the rent agency

     4  The Second Department could not consider this section of the Code, as DHCR's final
determination in JRD, in contrast to the case at bar, was decided before the effective date of the
current Code.
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must always use the law in effect at the time of its determination.  However, it is submitted that such

a conclusion is a misstatement of the principle established in St. Vincent's.  St. Vincent's properly

stands for the proposition that there is no constitutional problem to so doing (see Bucho Holding Co.

v. Temporary State Housing Rent Commission, 11 N.Y.2d 480) and that the rent agency should

apply the law in effect at the time of determination when, as stated, in St. Vincent's, "appropriate".

The conclusion by the CAB and DHCR that it was not "appropriate" to use the provisions

of the new law for processing pre-April 1, 1984 complaints was neither arbitrary nor capricious and

was therefore entitled to judicial affirmance.

In a recent opinion, the Court of Appeals has reaffirmed the principle that:

DHCR's interpretation of the statutes it administers, if not unreason-
able or irrational, is entitled to deference (citations omitted).  Salvati
v. Eimicke, 72 N.Y.2d 784, 537 N.Y.S.2d 16, 18 (1988).

In Salvati, the Court of Appeals found that the Division's interpretation of the Protection Act

and the Rent Stabilization Law, even though ambiguous, was not irrational, and concluded that it had

jurisdiction to regulate "horizontal multiple dwellings", even though they were not specifically

mentioned in either law.  See, also Blane v. DHCR, ___AD2d___, 537 N.Y.S.2d 820 (1st Dept.

1989).

Under these well-established principles of law, the agency policy and order under review are,

likewise, not irrational nor are they contrary to the Court's holding in St. Vincent's.

The Second Department in JRD refers to other cases decided by courts of this state under the

Omnibus Housing Act to support its conclusion that the Division must base its decisions on the law

in effect at the time of the determinations.  But, in fact, the (appellate) law is to the contrary.

In Ehrlich v. CAB, 124 Misc. 2d 217, 475 N.Y.S. 2d 977 (N.Y. Sup. Ct. 1984) (Stecher, J.),
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affd. 110 A.D. 2d 501, 488 N.Y.S. 2d 328 (1985), rev'd on other grounds 67 N.Y. 2d 622, 499

N.Y.S. 2d 662 (1986), a landlord, in March 1982, applied for an order allowing it to evict a tenant

on the basis of lack of primary residence, for a stabilized lease that was to expire on September 30,

1982.  Section 55 of the Omnibus Housing Act, in addition to re-enacting the primary residence rule

for stabilized apartments in New York City, transferred jurisdiction to determine the primary

residence of a tenant from the rent agency to a "court of competent jurisdiction".  CAB, therefore,

on October 27, 1983, based on the Omnibus Housing Act eliminating its jurisdiction to decide

primary residence cases, terminated the proceeding, requiring the landlord to proceed in a court to

establish its claim.

This Court reversed the Supreme Court and specifically found that the rent agency must

determine the landlord's application based on the law prior to passage of the Omnibus Housing Act,

not on the basis of the law in effect at the time of the determination.5  

In other words, courts have correctly concluded that the rent agency cannot automatically

apply the law in effect at the time of the determination, but rather must look to the intent of the

legislature in determining which law to apply.  The Courts of this State expect the rent agency to

apply the law in effect at the time of the determination, unless it was the intent of the legislature that

the law in effect prior to the change in the law be applied.

The Second Department in JRD does refer to one case involv-ing the Omnibus Housing Act

which it is claimed is "inconsistent" with the Division's interpretation in the determination in JRD:

     5 Upon information and belief, in the Court of Appeals, neither the landlord nor the tenant
raised this jurisdictional issue, but argued a different issue, whether Section 6 of Chapter 555 of
the Laws of 1982, effective July 20, 1982, repealed the primary residence requirement for
stabilized tenants; the Court of Appeals concluded that this requirement had not been repealed in
1982.
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Coronet Properties v. DHCR, N.Y.L.J. 11/26/86, p. 11, col. 4, (N.Y. Sup. Ct., Hughes, J., aff'd 134

A.D. 2d 967, ___ N.Y.S. 2d ___ (1986).  In fact, the two determinations are not inconsistent, but

merely show that each provision of the Omnibus Housing Act must be reviewed independently to

determine if the legislature intended the rent agency to apply the Omnibus Housing Act or the prior

law to the application before it -- as is shown by the decisions in Ehrlich.

The decision by this Court in Coronet Properties v. DHCR  supports the Division's position. 

In its Article 78 proceeding in that case, petitioner-landlord did not dispute that the Division properly

calculated the lawful stabilized rent and that there was an overcharge.  The landlord only disputed

the imposition of treble damages for overcharges subsequent to April 1, 1984.  Justice Hughes

concluded, and the Appellate Division, First Department affirmed, that the Omnibus Housing Act

properly applied to all overcharges collected from April 1, 1984 prospectively, even if, as here, the

application was filed prior to that date.  See Section YY51-6.0.5(a)(2)(i), now codified at Section

26-516(a)(2)(i) of the Administrative Code of the City of New York.

In other words, what the DHCR did in Coronet, JRD, and in the policy underlying the

determination in this case, and what the DHCR and the courts always must do, is determine in each

case whether the legislature intended for the rent agency to decide the proceeding on the law in effect

at the time of the deter-mination or if the legislature intended the administrative agency to apply the

prior law.  Such a procedure does not lead to "inconsistencies" but rather is a necessary exercise of

its responsibilities in performing its duties as the administrator of the Rent Stabilization Law. 

Section 8(c) of the Emergency Tenant Protection Act, Section 8628(c) of McKinney's Unconsoli-

dated Laws. 

As for the intent of the legislature, the Division respectfully refers the Court to the Omnibus
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Housing Act itself and the legislative history.  Specifically, the Division relies on the statement of

Senator John B. Daley, the Senate sponsor of the bill, which the Second Department did not

comment on in its opinion in JRD.  After describing the system for overcharge complaints that would

be in effect filed after April 1, 1984, Senator Daly stated that there would be no "statute of

limitations" for overcharge complaints already pending:

Tenants would have until April 1st to continue to file claims for rent
overcharges under the present system, i.e. without regard to any
statute of limitations.

For overcharge complaints, besides the imposition of treble damages for the first time under

stabilization in New York City, the key change was that landlords would no longer be required to

maintain proof of the entire rent history under stabilization.  Senator Daley's statement can only be

reasonably understood to relate to both the record retention requirement policy of CAB, as affirmed

by the Court of Appeals in 61 Jane Street v. CAB, 65 N.Y. 2d 898, 493 N.Y.S. 2d 455 (1985), as

well as the parallel policy that overcharges were to be calculated from the base date.  The legislature

has always viewed these two requirements in tandem.

Although Section YY51-6.0.5 (Ch. 403, Laws of 1983) was enacted on June 30, 1983, the

legislature delayed the effective date of the provision until April 1, 1984.  

In Deutsch v. Catherwood, 31 N.Y. 2d 487, 341 N.Y.S. 2d 600 (1973) the Court of Appeals

held that the postponement of the effective date of a statute is clear indicia of legislative intent; that

the statute operate prospectively only.  The Court of Appeals stated that:

It cannot be successfully claimed that the Legislature intended the statute to
have any retroactive application.  The postponement of the effective date of
each amendment furnishes critical and clear indicia of intent.  If the
amendments were to have retroactive effect, there would have been no need
for any postponement (Matter of Ayman v. Teachers' Retirement Bd. of City
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of N.Y., 9 N.Y.2d 119, 125, 211 N.Y.S.2d 198, 200, 172 N.E.2d 571, 573). 
Furthermore, it is axiomatic that an amendment will have prospective
application only, unless its language clearly indicates that a contrary
interpretation is to be applied (McKinney's Cons.Laws of N.Y., Book 1,
Statutes, § 52; Matter of Mulligan v. Murphy, 14 N.Y.2d 223, 226, 250
N.Y.S.2d 412, 414, 199 N.E.2d 496, 498; Jacobus v. Colgate, 217 N.Y. 235,
111 N.E. 837).  In Jacobus, Judge Cardozo wrote (at p. 240, 111 N.E. at p.
839) that "[t]he general rule is that statutes are to be construed as prospective
only [citation].  It takes a clear expression of the legislative purpose to justify
a retroactive application [citation].

See also Shielcrawt v. Moffett, 294 N.Y. 180, 57 N.Y.S. 2d 435 (1945).  Clearly, the DHCR's policy

with regard to pre-April 1, 1984 complaints is in accord with the intent of the legislature.

The JRD decision of the Second Department also raises a substantial constitutional question. 

It is well settled law in New York State that a newly enacted statute of limitations, when applied

retroactively without allowance for a reasonable time within which affected parties may enforce

existing remedies is unconstitutional.  Parmenter v. The State of New York, 135 N.Y. 135; Gilbert

v. The Commercial Alliance Life Insurance Company, 159 N.Y. 118.  A serious constitutional

question is raised if the appellants' interpretation is correct that the Court's holding in JRD means

that the Omnibus Housing Act terminated the tenant's claim of overcharges prior to April 1980,

despite the fact that the claim was already pending at that time.  For example, if a plaintiff served

a summons and complaint in an action and then the statute of limitations were shortened or even

curtailed by the legislature, it is beyond doubt that the plaintiff in such a situation could pursue its

claim as stated in its complaint and that his rights would not have been eliminated by enactment of

legislation after the complaint had been commenced.

As in most cases (and in this case where rent records have been produced), the landlord will

be able to produce four years of rental records.  Where there has been no change in tenancy for a
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period of more than four years, the ruling in JRD, if sustained, would in effect eliminate any remedy

for those tenants to allow them to obtain a refund of overcharges illegally collected by their landlords

at the inception of their first lease, even though they filed a complaint at a time when they could

obtain such a refund.

The position accepted by the Second Department is illogical and leads to an unreasonable

result.  The Second Department, as characterized by the appellants, has held that a four year statute

of limitations, enacted where no limitations period had previously existed, may operate to cut off the

rights of the subject tenant and thousands similarly situated to complain and obtain recompense for

rent overcharges that occurred prior to April 1, 1980.  The subject tenant's initial lease commenced

December 15, 1979.  It is well known that overcharges, to the extent they do occur, are most likely

to involve a tenant's initial lease.  That was indeed the situation in the case at bar, the overcharge

stemming from an initial lease of a prior tenant dating from 1978.  Many tenants were not informed

by their landlords of the prior tenant's rent in spite of the requirement of Section 42 of the former

Rent Stabilization Code.  The imposition of a four year statute of limitation on complaint filed before

that statute became effective not only leads to an unreasonable result but poses a serious

constitutional problem.

Finally, the JRD holding is unclear and subject to varying interpretations.  If the JRD ruling

were to stand and this case were remanded to DHCR, it is not at all clear what the impact would be

on the case at bar.  Nor is it clear how it would impact on many of the complaints still pending before

DHCR and the courts.  Clarity from the courts is now of utmost importance so that the agency has

clear direction and the thousands of tenants awaiting determinations can have certainty and finality

in their rent overcharge proceedings.
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CONCLUSION

This Court should render a decision holding contrary to the decision of the Second

Department in In the Matter of JRD Management Corp. v. Eimicke, supra, and should affirm the

determination of the DHCR in the case at bar.

Dated: Bronx, New York
  May 11, 1989

Respectfully submitted,

                              DENNIS B. HASHER
Attorney for Respondent
New York State Division of
Housing and Community Renewal
1 Fordham Plaza - 4th Floor
Bronx, New York 10458
(212) 519-5769

Richard Hartzman, of counsel
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