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SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION  :  FIRST DEPARTMENT

-------------------------------

In the Matter of the Application of

ROBERT and SUZANNE LAVANANT,

Petitioners-Appellants,

For a Judgment under Article 78 of 
the Civil Practice Law and Rules,

- against -

STATE DIVISION OF HOUSING AND COMMUNITY
RENEWAL, MANUEL MIRABAL, Deputy

Commissioner for Rent Administration,

Respondents-Respondents.

__________________________________________________
__________________________________________________

BRIEF FOR RESPONDENT-RESPONDENT
__________________________________________________
__________________________________________________

This is an appeal from a decision and judgment of the Supreme Court (Glen, J.) entered in

the office of the New York County Clerk on May 2, 1988.  The decision and judgment below

dismissed a petition brought by the owners of a rent stabilized building, pursuant to Article 78 of the

CPLR, seeking review of an administrative determination by the New York State Division of

Housing and Community Renewal (hereinafter "State Division") which established the lawful

stabilized rent for the apartment in question and determined the amount of rent overcharges,



including treble damages.

The Division took over the responsibility of administering the Rent Stabilization Law from

the New York City Conciliation and Appeals Board (hereinafter "Board" or "CAB") effective April

1, 1984, pursuant to Chapter 403, Laws of 1983).

COUNTER-STATEMENT OF THE QUESTION PRESENTED

1.  Did the Division properly impose treble damages upon a finding that the there was a rent

overcharge, where the landlord failed to establish by a preponderance of the evidence that the

overcharge was not willful?

The court below answered in the affirmative.

COUNTER-STATEMENT OF THE NATURE OF THE CASE

Pursuant to the provisions of the Omnibus Housing Act of 1983, an owner who is found by

the agency to have collected an illegal rent overcharge from a tenant under the protection of the Rent

Stabilization Law and Code is liable for treble damages on all overcharges collected on or after April

1, 1984, unless the owner can prove by a preponderance of the evidence that the overcharge was not

willful.

In the case at bar the owners do not contest the Division's determination that the tenant was

overcharged both before and after April 1, 1984, but only object to the assessment of treble damages. 

The objection is devoid of merit and not supported by the record.  The petitioners offered no

evidence in the administrative proceeding which would substantiate their assertion that the

overcharge was not willful despite the opportunity given to them to do so.  Thus the imposition of

treble damages was fully justified by the record and in accord with the applicable law.

The test upon judicial review of a determination rendered by an administrative agency is
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whether the determination has a rational basis in the record and is in accord with the applicable law. 

The determination in the instant case fully meets that test, and the petition, being devoid of merit,

should be dismissed with costs.

COUNTER-STATEMENT OF THE FACTS

This proceeding involves the housing accommodation known as 6 East 45th Street,

Apartment PH, New York, New York.  The proceeding commenced upon the tenant's filing of a rent

overcharge complaint in November, 1981, with the Conciliation and Appeals Board, the predecessor

agency to the Division.  (Return: A-1)  The owners answered the complaint by submitting leases for

the subject premises of prior tenants, and copies of checks and bills for work allegedly done in the

apartment.  (Return: A-2 and 13)  After various requests for additional information, the Division sent

a "Final Notice of Pending Default" to the owners which stated in pertinent part:

Treble damages will be imposed on any overcharge occurring after
April 1, 1984 for which the owner fails to satisfy the Division that the
overcharge was not willful.

(Return: A-15)

After additional correspondence and submissions the District Rent Administrator issued an

order on February 3, 1987, finding that the tenant had been overcharged $1,645.47 plus excess

security of $22.27, directing that the rent be rolled back to the lawful stabilized rent, and ordering

a refund of the overcharge including interest.  (Return: A-24)

The tenant thereafter filed a Petition for Administrative Review ("PAR") claiming that the

order of the District Rent Administrator's order was incorrect and should be modified because treble

damages were not imposed since the owner did not prove that the overcharges were not willful. 

(Return: B-1)  
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The owners answered, arguing that treble damages should not be imposed because they

allegedly were not informed of the possibility of treble damages, and because the tenant's complaint

was filed before April 1, 1984, the effective date of the Omnibus Housing Act and the treble damage

provision therein.  The owners also argued that the owners' responsiveness to the original complaint,

the allegedly minimal amount of the overcharge, and the disallowance of certain alleged

improvements, all supported a finding of no willful overcharge  (Return: B-3)

On June 26, 1987, the Deputy Commissioner issued an order granting in part the tenant's

PAR, finding that treble damages was warranted.  The Commissioner stated in pertinent part:

The record shows that on September 12, 1986 the Division sent a
correctly addressed Final Notice of Pending Default to the owner. 
This notice stated, in part:  "Treble damages will be imposed on any
overcharge occurring after April 1, 1984 for which the owner fails to
satisfy the Division that the overcharge was not willful."

....Nothing in the record or in the owner's answer to this Petition
indicates that the owner has met its burden of proving the overcharges
were not willful.  Therefore, the tenant is clearly correct that treble
damages should have been imposed on the overcharges since April 1,
1984.  Accordingly, the Administrator's Order is hereby modified by
replacing the $696.81 post-April 1, 1984 actual overcharge (without
interest) by three times that amount, $2090.43, and by subtracting the
$49.46 in interest which the Administrator imposed in lieu of treble
damages....

*   *   *   *   

In the present proceeding, although the complaint was filed prior to
the effective date of the Act (April 1, 1984), the DHCR served the
owner with the above-described Final Notice of Pending Default,
which clearly advised the owner of the penalty of treble damages
unless willfulness was disproved.

The Commissioner notes that this Order is not based on the tenant's
assertion that the fact that the owner signed two leases on one day
proves the willfulness of the overcharges.  The record supports the
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owner that the first lease was a renewal lease to the then-current
tenant who was planning to vacate and the second lease was a
vacancy lease to a new tenant.

Finally, the Commissioner notes that since both of the above-
mentioned leases began in a single guideline period the possibility of
"piggybacking" (compounding rent increases in a single guideline
period) arises and it is the general rule that no treble damages are
imposed if that is the sole source of the overcharge.  See Administra-
tive Review Bureau Docket No. ARL 06635-L.  However, in the
present case no piggybacking occurred.  Indeed, there was a greater
overcharge in the first of the two leases in question than in the second
lease.  This proves that piggybacking was not the source of the
overcharges.

(Return: B-4)

The Commissioner's determination was affirmed by the Court below in the owners' Article

78 proceeding which affirmance is now being appealed by the owners.

ARGUMENT

THE ORDER AND DETERMINATION OF THE DEPUTY
COMMISSIONER FOR RENT ADMINISTRATION WHICH
ASSESSED TREBLE DAMAGES ON OVERCHARGES COL-
LECTED ON OR AFTER APRIL 1, 1984 IS IN COMPLETE
ACCORD WITH APPLICABLE LAW, HAD A RATIONAL BASIS
IN THE RECORD, AND IS THEREFORE FULLY ENTITLED TO
JUDICIAL AFFIRMANCE.

The New York City Rent Stabilization Law of 1969, as amended until 1983 (N.Y. Unconsol.

Laws Sections YY51-1.0 to 8.0 McKinney Uncons. Laws), established a voluntary system of self-

regulation of rents by owners of buildings subject to the law.  The voluntary, self-regulatory nature

of the rent stabilization system afforded the owner a measure of freedom and flexibility which was

unprecedented among rent-regulatory statutes.  As the Appellate Division, First Department held
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(and as affirmed by the Court of Appeals) in Thwaites Place Associates v. Conciliation and Appeals

Board, 81 A.D.2d 804, 439 N.Y.S.2d 372 (1st Dept. 1981), aff'd on opinion below, 54 N.Y.2d 798,

443 N.Y.S.2d 611 (1981):

The Rent Stabilization Law established an essentially voluntary, self-
policing system of rent regulation. While affording an owner freedom
and flexibility to an extent, it demands, at the same time a high degree
of good faith and diligence in fulfilling obligations under the law.

439 N.Y.S.2d at 373.

The system was self-regulatory in the sense that the owner alone was responsible for

calculating the lawful rent for each apartment each time a new lease was executed, and for

maintaining the records necessary to determine the lawful rent and to prove the legality of the rent

charged, if challenged.  This self-regulatory system was based on the real estate industry's contention

that owners themselves were capable of cooperating in the maintenance of an essentially self-

regulating system.  In practice the system of self-regulation left much to be desired.

Faced with chronic abuses and intransigence by owners of rent stabilized apartments in New

York City in failing to comply with their own self-imposed rules, the State Legislature in 1983

enacted the Omnibus Housing Act (Chapter 403 of the Laws of 1983) which amended the Rent

Stabilization Law (Title YY, N.Y.C. Admin. Code, renumbered as Title 26).  Among other things

the Omnibus Housing Act added a provision requiring the assessment of treble damages on rent

overcharges collected on or after April 1, 1984.  The addition, which appears in Section 14 of

Chapter 403, provides:

Sec. YY51-6.0.5 Enforcement.--a. Subject to the conditions and
limitations of this subdivision, any owner of housing accommoda-
tions who, upon complaint of a tenant, or of the state division of
housing and community is found by the state division of housing and
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community renewal, after a reasonable opportunity to be heard, to
have collected an overcharge above the rent authorized for a housing
accommodation subject to this law shall be liable to the tenant for a
penalty equal to three times the amount of such overcharge.  If the
owner establishes by a preponderance of the evidence that the
overcharge was not willful, the state division of housing an commu-
nity renewal shall establish the penalty as the amount of the over-
charge plus interest.

The provision took effect on April 1, 1984.

This Court has repeatedly affirmed that treble damages may be imposed on overcharges

occurring after April 1, 1984, even where the tenant has filed an overcharge complaint prior to April

1, 1984, as in the case at bar.  See, Flagg Associates v. DHCR, Index No. 22162/86, n.o.r., (Sup. Ct.,

N.Y. Co., Sherman, J., June 22, 1987), aff'd, 143 A.D.2d 1070, 533 N.Y.S.2d 355 (1988); Cenpark

Realty Co. v. State Division of Housing and Community Renewal, ___ A.D.2d ___, 515 N.Y.S.2d

941 (1st Dept., 1987);  Coronet Properties Co. v. DHCR, N.Y.L.J., November 26, 1986, p. 11, col.

4-5 (Sup. Ct., N.Y. Co., Hughes, J.), aff'd, ___ A.D.2d___, ___N.Y.S.2d___ (1st Dept., November

10, 1987).

 The appellants concede that they had collected an illegal rent overcharge prior to April 1,

1984, and that they continued to collect the overcharge after April 1, 1984.  The appellants even

concede liability for the amount of the overcharges collected.  Yet, they contend that the assessment

of treble damages for overcharges collected after April 1, 1984 was improper.  The appellants are

in error.

The statutory provision which makes an owner liable for treble damages imposes upon the

owner the burden of proving by a preponderance of the evidence that the overcharge was not willful. 

In the case at bar the owners merely offered arguments but no proof of non-willfulness, simply
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claiming that their  supplying of the rental history for the apartment, the "minimal" overcharge, and

their inability to substantiate alleged improvements, do not evidence willfulness1.  None of these

claims establish that the overcharge which was imposed was not willful.  A "minimal" overcharge

may still be willful.  A willingness to provide the rental history, in contrast to the stonewalling of

so many other landlords, does not prove the non-willfulness of an overcharge.  And appellants'

claims concerning alleged improvements does not negate the fact that they set an illegally high rent

when issuing a new lease.  The appellants assertions hardly constitute preponderant evidence that

the overcharge was not willful.  

The collection from a tenant of excess rent strikes at the very heart of rent regulation.  As

recently stated by the Second Circuit:

"Knowledge on the part of a landlord that he cannot escape liability
for excess payments of rent under any circumstances, tends to insure
compliance with the statute.  The obtaining excessive rents strikes at
the very purposed of the act."  Estro Chemical Co. v. Falk, 303 N.Y.
83, 86-87 (1951) (emphasis in original).  The public policy underly-
ing rent control legislation militates against the collection or retention
of such excess payments.  United States v. Moore, 340 U.S. 616, 619
(1951); Hansen v. United States, 340 F.2d 142, 144-45 (8th Cir.
1965); Sylbester v. Bernstein, 283 A.D. 333, 338, aff'd, 307 N.Y. 778
(1954).  "[A] person should not be permitted to retain that which is
illegally acquired even through a mistake of legality."  Woods v.
Kaye, 175 F.2d 886, 889 (9th Cir. 1949); see Woods v. Richman, 174
F.2d 614, 616 (9th 1949).

In re Berry Estates, Inc., 812 F.2d 67 (2d Circ. 1987).

Appellants erroneously argue that the Commissioner imposed treble damages "solely upon

an assertion that '[n]othing in the record or in the owner's answer to this petition indicates that the

     1  Indeed, in their brief before this Court appellants state "that the Owners could not have done
more to support their position of no willful overcharge."  (Appellants' Brief, p. 15)
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owner has met its burden of proving the overcharges were not willful.'"  In fact, contrary to

appellants' claims, the Commis-sioner reviewed a number of issues regarding treble damages (see,

supra, pp. 4-5), including the question of piggybacking and the overcharges found in the two leases

signed on the same date by prior tenants of the apartment.  

Contrary to the misleading assertions made by appellants in their brief, the Commissioner

clearly indicated that the primary source of the overcharge was the first of those two leases, not the

disallowance of certain alleged improvements and the air conditioner charge.  The rent calculation

chart annexed to the District Rent Administrator's order plainly shows that the Holson lease

commencing October 1, 1978 included an overcharge of $11.56 per month; an overcharge which was

carried over in subsequent leases, though modified by the amount allowed for subsequent physical

improvements to the apartment.  It was the carryover of the overcharge in the Holson lease, not the

question of whether certain alleged improvements were properly included in the rent in subsequent

leases, which led to an overcharge of $9.80 per month in the first lease of the complaining tenant. 

(Return: A-24). 

The appellants' failed to offer any evidence at any stage of the administrative proceeding that

the overcharge in the 1978 Holson lease was not willful.  Nor have they done so at any stage of this

Article 78 proceeding.  Indeed, they concede in their brief, p. 15, that they could not have done more

to support their position.

Appellants argue without merit that the imposition of treble damages is a result solely of the

Division's failure to timely determine the tenant's complaint; that had it been decided before April

1, 1984, the date the treble damage provision became effective, there would have been no treble

damages; and that the equities favor the appellants.  However, in making this "equitable" argument,
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appellants ignore the fact that they had the relevant leases and rent history before them and thus had

more than ample time to recalculate and adjust the rent before the Division rendered a decision.  The

overcharge in the 1978 Holson lease is patently obvious.  It would have been a simple matter to

recalculate and appropriately modify the complaining tenant's lease.  Nevertheless, appellants totally

failed to act, leaving it to the Division to find that there was an overcharge.

The appellants further argue that the Division has failed to provide any standards by which

an owner may show that an overcharge was not willful.  That standard is provided by the statute

itself.  "Non-willfulness", as with other common statutory terms such as "reasonable", is a standard

which does require the setting of more specific criteria by the agency.  As landlords, the Lavanants

had a duty to do more than merely charge any rent that they wanted.  Under Section 42A of the Rent

Stabilization Code, a landlord is required to document its entitlement to the rent increase imposed. 

The appellants, who were themselves responsible for the leases, failed to recalculate the rent which

would have led to discovery of the overcharge, and continued to insist to the Division throughout

the lengthy District Rent Office proceedings that there was no overcharge.  

In discussing non-willfulness, it is best to begin with its opposite--willfulness.  In the case

at bar the record establishes that the landlord was charging an amount that it knew, or should have

known, was more than the lawful stabilized rent.  Willfulness is "intentionally doing an act and

knowing that the act is being done."  Old Republic Life Insurance Co., v. Thatcher, 12 N.Y.2d 48,

234 N.Y.S.2d 702 (1962).  As stated in a case involving willfulness under the Emergency Housing

Rent Control Law:

"Willful" means only "consciously" or "knowingly".  Howland v.
Firoz Realty Corp., City Ct. 72 N.Y.S.2d 734, affirmed 273 App. Div.
960, 79 N.Y.S.2d 307; Milgrim v. Marie Dore, Inc., City Ct. N.Y.,
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1948, 98 N.Y.S.2d 187, 189.

The language used by chief Justice Byrnes of the August court in
Milgrim v. Marie Dore, Inc., supra, is most appropriate: "'The word
"willful", as used in the statute, means knowingly, not malevolently. 
Criminal intent need not be shown; conscious violation of the order
is enough'".  Indeed, as was emphasized in the latter case, the parties
are not in pari delicto, and the law was intended to protect a tenant
who yields to unlawful exactions because of his helplessness.  Such
is the situation here.  Jaffe v. Glay Realty Corp., Misc. 150 N.Y.S.2d
294, 300 (N.Y. City Court 1956) (Wahl, J.).

The meaning of "willful" is apparent.  The Division is not required to enunciate further

standards for proving that an overcharge is not willful beyond that contained in the statute.  As stated

so well by the United States Supreme Court in SEC v. Chenery, 332 U.S. 194, 202-203, 91 L.Ed.

1995, 2002 (1946):

...problems may arise in a case which the administrative agency could
not reasonably foresee, problems which must be solved despite the
absence of a relevant general rule.  Or the agency may not have had
sufficient experience with a particular problem to warrant rigidifying
its tentative judgment into a hard and fast rule.  Or the problem may
be so specialized and varying in nature as to be impossible to capture
within a general rule.  In those situations, the agency must retain
power to deal with the problems on a case-to-case basis if the
administrative process is to be effective.  There is thus a very definite
place for the case-by-case evolution of statutory standards.  And the
choice made between proceeding by general rule or by individual, ad
hoc litigation is one that lies primarily in the informed discretion of
the administrative agency.  See Columbia Broadcasting System v.
United States, 316 US 407, 421, 86 L ed 1563, 62 S Ct 1194.

A case by case determination is plainly within the authority of the Division.  There is nothing

unusual or untoward about this kind of case by case adjudication.  As the Appellate Division, Second

Department stated in Ubl v. Goldman, 87 A.D.2d 823, 449 N.Y.S.2d 60 at 62; 63:

While it may be preferable that the Division fulfill its discretionary
function by promulgating quasi-legislative regulations, Matter of
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Christopher v. Joy, 35 N.Y.2d 213, 218, 360 N.Y.S.2d 612, 318
N.E.2d 776), there is no rigid requirement to this effect.  "[T]he
choice made between proceeding by general rule or by individual, ad
hoc litigation is one that lies primarily in the informed discretion of
the administrative agency"  (Securities & Exchange Comm'n v.
Chenery Corp., 332 U.S. 194, 203, 67 S.Ct. 1575, 1580, 91 L.Ed.
1995; see National Labor Relations Bd. v. Bell Aerospace Co., 416
U.S. 267 290-295, 94 S.Ct. 1757, 1769-17772, 40 L.Ed.2d 134).

As in the case at bar, in Parkoff Bainbridge Assoc. v. N.Y.S. Division of Housing and

Community Renewal, Sup. Ct., Bronx Co., Index No. 18597/86, March 3, 1987, n.o.r. (McGee, J.),

the landlord also contended that the Division had not issued standards for determining treble

damages.  The Court in that case rejected the landlord's contention.  See also, Sun v. Division of

Housing and Community Renewal, N.Y.L.J., October 21, 1987, p. 9, cols. 1-2 (Sup. Ct., N.Y. Co.,

Rubin, J.).  There is no reason for a different conclusion in the case at bar.

Appellants' inappositely attempt to distinguish the cases relied upon by the Court below, Just

v. Graf, 17 A.D.2d 848, 233 N.Y.S.2d 359 (2nd Dept. 1962), and Milgrim v. Marie Dore, Inc., City

Ct. N.Y., 1948, 98 N.Y.S.2d 187, 189.  Those cases enunciate a standard definition of "willfulness"

which is equally applicable in the instant case as in those cases.  The differing situations in which

willfulness was found in those cases does not negate the fact that the appellants did not demonstrate

non-willfulness in the case at bar.

Finally, the appellants argue without merit that the Commissioner exceeded the scope of his

review and should have remanded the proceeding to the District Rent Administrator for a factual

investigation of the issue of treble damages.  As made clear in the Rent Stabilization Code, it is

within the Commissioner's sound discretion whether or not to remand a proceeding:
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2529.6 Scope of review.

Review pursuant to this Part shall be limited to facts or evidence
before a Rent Administrator as raised in the petition.  Where the
petitioner submits with the petition certain facts or evidence which he
or she establishes could not reasonably have been offered or included
in the proceeding prior to the issuance of the order being appealed,
the proceeding may be remanded for redetermination to the Rent
Administrator to consider such facts or evidence.

2529.7 Action by Commissioner.

Within a reasonable time after the filing of a PAR and the answers,
if any, the Commissioner may:

*   *   *   *   

(b) Make such investigation of the facts, hold such conferences, and
require the filing of such reports, evidence, affidavits, or other
material relevant to the proceeding as he may deem necessary or
appropriate.

*   *   *   *   

In the case at bar the appellants, during the PAR proceeding, presented no new evidence or

even an indication that there was additional evidence on the issue of treble damages.  They simply

rehashed what evidence already existed in the record.  Nor did they make any request during the

PAR proceeding for a remand.  Indeed, as already noted, appellants conceded that they could not

have done more to support their position.  Furthermore, had there been a reason for further

investigation, it was within the Commissioner's discretion to conduct it himself rather than remand

to the District Rent Administrator.  Clearly, on the basis of what was before him, the Commissioner

had no reason to prolong an already lengthy proceeding.  He acted properly in reaching a

determination on basis of the record already before him.

 Under well settled principles of law, the Court's function herein is completely accomplished
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upon finding that a rational basis supports the agency's determination.  Thus the Court cannot

substitute its judgment for that of the Commissioner.  Matter of Fresh Meadows Associates v. New

York City Conciliation and Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d

1007 (1977); Matter of Pell v. Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  The record in the case at bar clearly

provides a rational basis for the Commissioner's determination setting the lawful stabilized rent and

directing the owners to refund to the tenant

monies collected by them in excess of the lawful amount, including treble damages.  Thus, the

Commissioner's order is entitled to judicial affirmance.
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CONCLUSION

FOR THE FOREGOING REASONS, THE PETITION SHOULD BE DISMISSED WITH

COSTS.

Respectfully submitted,

DENNIS B. HASHER
Attorney for Respondent
New York State Division of Housing and Commu-
nity Renewal
One Fordham Plaza--4th Floor
Bronx, New York 10458
Tel No. (212) 519-5720

Dated: Bronx, New York
       April 26, 1989
                                  
Richard Hartzman
of Counsel
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