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SUPREME COURT OF THE STATE OF NEW YORK

APPELLATE DIVISION  :  FIRST DEPARTMENT

-------------------------------

In the Matter of the Application of
JUSTIN E. HOY,

Petitioner-Appellant,

For a Judgment Under Article 78 of the CPLR,

- against -

STATE OF NEW YORK DIVISION OF 
HOUSING AND COMMUNITY RENEWAL and

URBAN ASSOCIATES,

Respondents-Respondents, 

____________________________________________________
____________________________________________________

BRIEF OF RESPONDENT-RESPONDENT
DIVISION OF HOUSING AND COMMUNITY RENEWAL

____________________________________________________
____________________________________________________

PRELIMINARY STATEMENT

This is an appeal of a Decision and Judgment of the Supreme

Court, New York County (Ramos, J.), dated August 4, 1996, and

entered in the Office of the Clerk of New York County on August 10,

1995.  The Court denied an Article 78 petition brought by the

tenant, and affirmed an order of the New York State Division of

Housing and Community Renewal which found that the tenant had not

been overcharged and was not entitled to a Fair Market Rent Appeal.



COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Is the first rent-stabilized tenant of a decontrolled

apartment entitled to a Fair Market Rent Appeal where the apartment

was not decontrolled by virtue of a vacancy?

The Court below answered in the negative.

COUNTER-STATEMENT OF THE NATURE OF THE CASE

This appeal involves a situation in which the appellant, Mr.

Hoy, became the tenant of the subject apartment under questionable

circumstances, having been the attorney for the prior rent-

controlled tenant in a non-primary residency proceeding, and having

signed, as the tenant's attorney, a so-ordered settlement stipula-

tion with the landlord in which it was agreed that Mr. Hoy was to

become a legal tenant of the premises along with his client, with

the understanding that the apartment was to be decontrolled.  In

order to get legal possession of the apartment, Mr. Hoy went so far

as to go to Florida, where his client was then living, to obtain

her signature on the stipulation and on a new three-year lease

which made Mr. Hoy a co-tenant with his client.  Either some time

before or immediately after the date of the stipulation, depending

on which of Mr. Hoy's statements is to be believed, he moved into

the apartment.  

Moreover, neither satisfied with obtaining his client's

apartment under these questionable circumstances, nor with the fact

that the stipulation provided for a three-year lease "at an agreed

and negotiated rental", Mr. Hoy sought to lower his rent by filing

a Fair Market Rent Appeal with DHCR.  Having failed thus far in



that endeavor, he now suggests in this appeal that the apartment

should not have been considered decontrolled despite prior rulings

by DHCR and this Court that the apartment is rent-stabilized.

DHCR rejected Mr. Hoy's claim that he is entitled to a Fair

Market Rent Appeal on the ground that the apartment was not vacancy

decontrolled - there was no hiatus in possession.  This finding is

based on the fact that Mr. Hoy's client did not relinquish

possession of the apartment on the date of decontrol.  The

requirement that there be a vacancy for there to be an entitlement

to a Fair Market Rent Appeal is grounded on the plain language of

the Rent Stabilization Law.  Mr. Hoy's client, Mrs. Hettinger,

remained in possession under the terms of the stipulation, and as

a co-tenant with Mr. Hoy on the new lease.  DHCR thus reasonably

ruled that Mr. Hoy is not entitled to a Fair Market Rent Appeal.

As for Mr. Hoy's new claim that the apartment should have been

considered rent-controlled, DHCR, in a separate proceeding

commenced by Mr. Hoy involving a lease renewal problem, concluded

that the apartment is rent-stabilized. (App: A56-A60)  With regard

to that determination, this Court in Urban Associates v. Hettinger

& Hoy, App: A36,1 ruled that 

We agree with IAS that this action for a
declaratory judgment is an improper attempt to
collaterally attack the determination of the
New York State Division of Housing and Commu-
nity Renewal that the apartment is subject to
the Rent Stabilization Code.

     1  Citations styled "App: " are to the Appendix.  Citations
styled "Return: " are to the administrative record.
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As DHCR's determination is rationally based in the law and

record, it is entitled to judicial affirmance.

COUNTER-STATEMENT OF THE FACTS

This appeal concerns the penthouse apartment located at 433

West 21st Street in Manhattan.  The underlying administrative

proceeding commenced when the tenant, Mr. Hoy, filed an objection

to the owner's 1985 registration statement for the subject

accommodations, characterizing that Objection as a "fair market

rent appeal." (Return: A-1)

The Rent Administrator, issued an order on June 4, 1993,

determining that the criteria for processing a Fair Market Rent

Appeal were not met as "the subject apartment was decontrolled for

reasons other than vacancy" as of November 1, 1985; that the

complaint therefore had to be processed as one for overcharge; and

that the rent paid starting on that date became the "initial legal

regulated rent," so that there was no overcharge. (Return: A-16)

On July 9, 1993, Mr. Hoy filed a Petition for Administrative

Review ("PAR") against the order arguing that decontrol occurred by

reason of vacancy and that the Administrator should therefore have

granted him a Fair Market Rent Appeal.  He argued that there was no

other reason for decontrol than a vacancy, and argued that the 1985

so-ordered stipulation and new lease with he and his client named

as tenants demonstrated the existence of a vacancy. (Return: B-1)

After numerous additional submissions and counter-submissions

by Mr. Hoy and the owner, The Commissioner issued an order denying
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Mr. Hoy's PAR on August 26, 1994 (Return: B-8; App: A26-A31).  The

Commissioner ruled as follows:

The Commissioner is of the opinion that this
petition should be denied.  

It is noted that in an earlier PAR proceeding
involving these parties, the Commissioner
upheld a determination that the tenant herein
had all the rights of a rent-stabilized ten-
ant, including the right to a renewal lease.
SJR6247, EH410038RO (issued March 27, 1992).

The question remains as to whether the tenant
herein had the right to file a fair market
rent appeal.

Section 26-513 of the Rent Stabilization Law
provides in pertinent part that the tenant of
a housing accommodation regulated pursuant to
the Rent Control Law prior to July 1, 1971,
that became vacant on or after January 1,
1974, may file a fair market rent appeal.
Section 2200.2(f)(17) of the New York City
Rent and Eviction Regulations provides in
pertinent part that housing accommodation
which became vacant on or after June 30, 1971,
by voluntary surrender of possession, are not
subject to Rent Control.  Further DHCR policy
and cases provide that the initial legal
regulated rent, for dwelling units which
became subject to the Rent Stabilization Law
for reasons other than vacancy, is the rent
charged and paid on June 30, 1974, or the
first rent charged and paid after the unit
first become subject to the Rent Stabilization
Law, whichever is later.  ARL8740B, ART02349L.
The tenant of such an apartment would have no
right to file a fair market rent appeal.

In the instant case it is noted that the 1985
so ordered Housing Court stipulation provided
in pertinent part:

1. Respondents submit to the jurisdiction of
the court; waive any and all defenses
that they might have to the proceeding;
admit all of the allegations contained in
the petition, in particular the allega-
tions that the premises are not the pri-
mary residence of the respondent, [former
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tenant], and that the premises are being
occupied by another person, without the
consent or approval of the petitioner-
landlord and do hereby consent to the
entry of a final judgment of possession
in favor of petitioner-landlord with
provision for the issuance and execution
of the warrant of eviction to be forth-
with.

2. As a consideration for the execution of
this stipulation and the settlement of
this proceeding, petitioner shall give
[former tenant] and [tenant] a new three
(3) year lease for the subject premises,
as co-tenants, beginning on November 1,
1985 and running through October 31,
1988, which apartment shall be decon-
trolled, at an agreed and negotiated
rental. 

3. Respondent, [former tenant] warrants,
represents and acknowledges that she is
not using the subject premises as her
primary residence and that she has no
intention of using the same as her pri-
mary residence in the future and that her
primary residence is at 540 Second Avenue
South, St. Petersburg, Florida.

It is further noted that this stipulation was
agreed upon after the owner had sued to evict
Hettinger.

Based on the facts in this case including the
so ordered stipulation, the Commissioner is of
the opinion that the subject apartment was not
voluntarily vacated from the Rent Control Law
pursuant to Section 2200.2 (f) (17). Rather
the rent controlled tenant was no longer
occupying the subject apartment as her primary
residence and had reached a settlement when
the owner pursued court action to evict her.
The owner's report of statutory decontrol and
service of a DC-2 form do not establish that
the subject apartment was vacancy decon-
trolled.  Therefore the Rent Administrator's
order finding no rent overcharge and finding
that the tenant was not entitled to file a
fair market rent appeal was warranted.
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The Court below affirmed the Commissioner's determination that

the tenant is not entitled to a Fair Market Rent Appeal. (App: A6-

A13)

ARGUMENT

POINT I 

DHCR PROPERLY CONCLUDED THAT THE
TENANT WAS NOT ENTITLED TO A FAIR
MARKET RENT APPEAL AS THERE WAS NO
VACANCY AT THE TIME OF DECONTROL. 

The Commissioner's determination is based upon a finding that

there was no voluntary vacancy between the last rent-controlled

tenancy and the first rent-stabilized tenancy.  The law provides

that the first rent-stabilized tenant is entitled to a Fair Market

Rent Appeal only if the apartment is decontrolled through a

vacancy.  Since there was no voluntary vacancy leading to decontrol

in the case at bar, it was proper for DHCR to set the lawful rent

at the level agreed upon between the landlord and Mr. Hoy and his

client.

Section 26-513(b)(1) of the Rent Stabilization Law is the

section which provides for a Fair Market Rent Appeal, a proceeding

by which the initial rent-stabilized rent can be adjusted after

decontrol of the apartment.  The Section provides in pertinent

part:

The tenant of a housing accommodation that was
regulated pursuant to the city rent and reha-
bilitation law or this law prior to July
first, nineteen hundred seventy-one and that
became vacant on or after January first,
nineteen hundred seventy four may file with
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the commissioner within ninety days after
notice  has been received pursuant to subdivi-
sion d of this section, an application for
adjustment of the initial regulated rent for
such housing accommodation... (emphasis added)

Plainly, the statute requires a vacancy for the tenant to be

entitled to a Fair Market Rent Appeal.  Decontrol of a rent-

controlled apartment due to a vacancy is provided for by Section

2200.2(f)(17) of the Rent and Eviction Regulations.

Since, in the case at bar, the Commissioner properly found

that the subject apartment was not decontrolled due to vacature,

under the law, the tenant is not entitled to a Fair Market Rent

Appeal.

Plainly the critical element which is determinative of the

case is the absence of a vacancy at the subject apartment.  The

Commissioner's finding of no vacancy was amply based on the

evidence of record.  First is the 1985 so ordered Housing Court

stipulation, in which the prior tenant, Mrs. Hettinger, conceded

that she was no longer entitled to the apartment under rent-

controlled status, but through which stipulation she retained

possession of the apartment along with Mr. Hoy. (App: A44-A46). 

Second, Ms. Hettinger, along with Mr. Hoy as a co-tenant, entered

into a new three year lease commencing November 1, 1985.  Third,

Mr. Hoy concedes that he took occupancy no later than November 1,

1985.  (See, App: A21; Affirmation of Gale I. Stoppert, Par. 10.) 

Thus, the evidence plainly supports a conclusion that Ms. Hettinger

had not surrendered possession of the apartment, but rather had

entered into a new three year lease with the petitioner as co-
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tenant on November 1, 1985.  Thus, there was no vacature of the

subject apartment.  Mr. Hoy's tenancy overlapped that of Mrs.

Hettinger's.

Mr. Hoy seeks to attack the Commissioner's evidentiary finding

that there was no vacancy, no hiatus in possession.  However, it is

well settled that issues as to the credibility and weight of the

evidence are for the administrative body to determine as the trier

of fact.  The duty of weighing the evidence, where either of two

conflicting inferences may be drawn, rests solely upon the

administrative body.  A court may not weigh the evidence and

substitute its judgment for that of the administrative body where

the evidence allows room for choice.  In Stork Restaurant Inc. v.

Boland, 282 N.Y. 256, 26 N.Y.S.2d 247, the Court of Appeals said:

[w]here there is a conflict in the testimony
produced *** where reasonable men might differ
as to whether the testimony of one witness
should be accepted or the testimony of another
witness be rejected, where from the evidence
either of two conflicting inferences may be
drawn, the duty of weighing the evidence and
making the choice rests upon the [administra-
tive agency].The court may not weigh the
evidence or reject the choice made by [such
agency] where the evidence is conflicting and
room for choice exists.

In the case at bar, it was rational for the Commissioner to weigh

the evidence as he did.  The Commissioner's conclusion as the trier

of fact is well grounded in the record and is entitled to

affirmance.

The issue in this proceeding is simple - did the apartment in

question become rent-stabilized due to a vacancy?  The answer is

simple; no.  Thus, the petitioner is not entitled to a Fair Market
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Rent Appeal and the rent first charged him is the lawful regulated

rent.

Mr. Hoy brief on appeal raises a number of arguments in

challenging DHCR's determination, none of which have any merit.  He

first argues that he cannot waive his rights as a tenant.  In

particular he claims that he did not waive the right to statutory

protection notwithstanding the lease clause to the effect that the

apartment was not his primary residence.  However, the clause in

the lease has no bearing on the real issue in this case, i.e.,

whether or not there was a vacancy.  The resolution of that issue

depends not on whether or not Mr. Hoy waived his rights, but on the

circumstances of tenancy of the prior tenant, Mrs. Hettinger.  As

Mrs. Hettinger did not relinquish possession of the apartment at

the time Mr. Hoy assumed occupancy, there was no vacancy.  The

waiver issue is irrelevant.

Mr. Hoy erroneously argues that there could be no finding of

decontrol by other than a vacancy because for non-primary residency

"to be a basis for decontrol", there had to be a determination of

such "by a court of competent jurisdiction."  This wrongly assumes

that decontrol by any means other than a vacancy requires a ruling

of non-primary residency by a court.  To the contrary, there is

nothing in the law which precludes DHCR from finding that an

apartment has been decontrolled by means other than a vacancy, and 

to consider whatever evidence is in the record to determine whether

or not there was a vacancy at the time of decontrol.  Under the

circumstances of this case, DHCR had more than ample reason to
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reach the conclusion that there was no hiatus in possession.  DHCR

is not precluded from finding that there was no vacancy at the time

Mr. Hoy became a tenant simply because of the absence of a court

finding as to non-primary residency.

Mr. Hoy next argues, without merit, that there had to be a

finding as to what happened to Mrs. Hettinger subsequent to

November 1, 1985.  Mr. Hoy signed another lease with only his name

listed as tenant about seven months after occupying the apartment.

(App: A33)  However, whatever may have been the reasons for this

new lease and for Mrs. Hettinger's name being eliminated, they are

irrelevant to the issue in this case which is whether or not there

was a hiatus in possession when Mr. Hoy took occupancy on or about

November 1, 1985.

Mr. Hoy, with equal irrelevancy, argues that under Veltri v.

Joy, 55 A.D.2d 529, 389 N.Y.S.2d 105 (1st Dept. 1976), he "would

have been entitled to the protection of rent control."  This

argument ignores that fact that Mr. Hoy, in a separate proceeding

involving a lease renewal problem, argued that he was a rent-

stabilized tenant.  In that proceeding DHCR concluded that the

apartment is rent-stabilized. (App: A56-A60)  The DHCR determina-

tion was found by this Court in Urban Associates v. Hettinger &

Hoy, to be immune from collateral attack (App: A36):

We agree with IAS that this action for a
declaratory judgment is an improper attempt to
collaterally attack the determination of the
New York State Division of Housing and Commu-
nity Renewal that the apartment is subject to
the Rent Stabilization Code.
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In his verified Article 78 petition in the case at bar, Mr.

Hoy averred that his apartment is rent-stabilized.  Indeed the very

basis for a Fair Market Rent Appeal, which is what Mr. Hoy is

seeking in this proceeding, is that an apartment has become rent-

stabilized.  Moreover, the claim that the apartment should have

remained rent-controlled was not raised before the Rent Administra-

tor, only being raised in a supplement to Mr. Hoy's PAR.  This

Court has held that the Commissioner need not consider arguments or

evidence submitted for the first time in an administrative appeal

and not previously raised before the DRA.  See, 985 Fifth Avenue

Inc. v. State Division of Housing and Community Renewal, 171 A.D.2d

572, 567 N.Y.S.2d 657, 659 (1st Dept. 1991). 

There is no reason for this Court to consider Mr. Hoy's claim

that the apartment should have been considered rent-controlled. 

This is a claim in which Mr. Hoy is seeking rights - as nothing

more than a family friend and counselor to the original rent-

controlled tenant - beyond what even a family member of a rent-

controlled tenant would be entitled to under the Rent Control

succession regulations.  Under the succession regulations, 9

N.Y.C.R.R. § 2204.6(d)(1), a family member of a rent-controlled

tenant of record is not entitled to remain as a succeeding rent-

controlled tenant upon vacature of the tenant of record unless he

or she has resided in the apartment for a period substantially

longer than Mr. Hoy resided in the apartment.

Moreover, Mr. Hoy's reliance upon Veltri is inapposite, as the

situation in that case was essentially different from the one in
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the case at bar.  The Court in Veltri agreed that the apartment

should not be decontrolled because the second occupant, the tenant

in question, "was occupying as a second person under [the first

tenant's rent-controlled] lease and continued possession after [the

first tenant] left for California."  389 N.Y.S.2d at 106.  Thus,

the second person had full rights as a rent-controlled tenant when

the tenant named in the lease still occupied the apartment.  In

contrast, in the case at bar, Mr. Hoy had no rights to the

apartment when Mrs. Hettinger was the rent-controlled tenant.  He

only acquired rights after Mrs. Hettinger's rent-controlled status

ceased.  

Mr. Hoy has no basis for claiming that he should have been

considered rent-controlled.  

Finally, Mr. Hoy erroneously argues that there must be a

finding of vacancy decontrol because the owner checked off vacancy

decontrol as the mode of decontrol in DHCR R42 and DC-2 forms. 

This argument is erroneous because it ignores the fact that the

forms involve a checkoff box for a number situations, none of which

reflected the unusual circumstances in this case.  See, App: A111,

A112.  Moreover, the R42 form is simply filed with DHCR and

accepted by the agency subject to challenge.  The DC-2 form is 

served on the tenant and only submitted to DHCR if relevant to some

subsequent proceeding.  Neither form as filed or served is approved

or disapproved by the agency; nor do they as such constitute agency

findings.  Only if they are relevant to a proceeding commenced by
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the tenant or owner do they provide some evidence as to the state

of affairs in question.  

Mr. Hoy's argument ignores the fact that the Commissioner

correctly considered all of the evidence in the record in the

instant case, including the R42 and DC-2 forms, and found more than

ample evidence to support the agency's conclusion as to the absence

of a vacancy.  The Commissioner properly held with regard to Mr.

Hoy's argument that "The owner's report of statutory decontrol and

service of a DC-2 form do not establish that the subject apartment

was vacancy decontrolled."  (App: A29)  

It is well settled that where there is a rational basis in the

record to support an administrative determination, it should not be

disturbed.  Thus, the court cannot substitute its judgment for that

of the administrative agency.  See, Matter of Fresh Meadows

Associates v. New York City Conciliation and Appeals Board, 88

Misc. 2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y.Co., 1976, aff'd 55

A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976), aff'd, 42 N.Y.2d 925,

397 N.Y.S. 2d 1007 (1977); Matter of Pell v. Board of Education, 34

N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974); Colton v. Berman, 21

N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  

The record in the case at bar clearly provides a rational

basis for the Commissioner's determination.  There is no ground for

vacating or annulling DHCR's final determination.  The Commis-

sioner's order is entitled to judicial affirmance and the petition

should be dismissed. 
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The Commissioner's determination is reasonable and must be

affirmed.

CONCLUSION

There being a rational basis in the administrative record for

the determination of the Commissioner, the judgment of the Court

below should be affirmed and the petition dismissed, and DHCR

awarded costs and disbursements.  

Dated:  Bronx, New York
   August 6, 1996

    

Respectfully submitted,

LESLIE R. BYRD
Attorney for Respondent
New York State Division of
Housing and Community Renewal
One Fordham Plaza - 4th Floor
Bronx, New York 10458
Telephone No. (718) 563-5769

RICHARD HARTZMAN 
of Counsel
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