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PRELIMINARY STATEMENT

This is an appeal of a Judgment of the Supreme Court, Queens

County (Rutledge, J.), dated January 3, 1996, and entered in the

Office of the Clerk of Queens County.  The Court denied an Article

78 petition brought by the tenants of the subject housing complex,

and affirmed an order of the New York State Division of Housing and

Community Renewal which granted Major Capital Improvement ("MCI")

rent increases for the installation of a variety of improvements.



COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

1.  Was it proper for DHCR to conclude that the tenants'

objection to the granting of the owner's rent increase application

was barred by the doctrine of res judicata because the tenants did

not timely challenge a 1990 order which found that the MCI rent

increases, though suspended because of a diminution in services,

were to be restored?

The Court below answered in the negative.

2.  Was the filing and acceptance of the owner's rent increase

applications by DHCR barred by a subsequent order finding a failure

to maintain building-wide services where the applications were

filed and accepted by DHCR before the order was issued?

The Court below answered in the negative.

3.  Was DHCR's granting of the MCI rent increases barred by an

order finding a failure to maintain services where the granting

occurred either before the issuance of the order or on a condi-

tional basis afterward?

The Court below answered in the negative.

4.  Was the acceptance and granting of the building-wide MCI

rent increases barred by DHCR's issuance of orders involving

findings of diminution of services in three individual apartments?

The Court below impliedly answered in the negative.

5.  Did DHCR properly conclude that the rewiring work was not

duplicative of work done for an earlier MCI rent increase and thus

justified the grant of a rent increase for that rewiring?

The Court below answered in the affirmative.
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COUNTER-STATEMENT OF THE NATURE OF THE CASE

This appeal involves a 746 unit complex in Queens which was

significantly improved by the new owner after having been allowed

to seriously deteriorate by the prior owner.  The prior owner had

been repeatedly fined by the former New York City Conciliation and

Appeals Board for failure to restore services and was expelled from

Rent Stabilization Association for the continued failure to

maintain services.  In stark contrast, the new owner in the early

1980s spent millions of dollars for extensive renovations and

improvements after assuming ownership, for which DHCR granted Major

Capital Improvement rent increases.  The renovations and improve-

ments included new windows and window sills, new plumbing and

wiring, and pointing, waterproofing and aluminum siding.

Also, the owner installed new apartment and outer doors,

peepholes and mailslots on the apartment doors, new lighting, and

a new intercom system placed inside the entrance vestibules to

replace outside bell and buzzer system.  However, door locks were

not placed on the outer doors, but rather two locks were placed on

the inside apartment doors inside the vestibules whereas previously

there had been only one.  

In response, various tenants filed services complaints

alleging a diminution in services.  The Commissioner concluded in

February 1986, that services had been diminished and ordered a

restoration of outer door locks and placement of the intercom

system on the outside of the outer doors.  After a ruling by the
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Court of Appeals that DHCR was required to reduce rents because of

the finding of a diminution in services, the agency issued an order

on March 9, 1990, directing a rent reduction back to February 1984. 

That order, on finding that the service had been restored as of

August 1989, also directed a restoration of rents, including MCI

rent increases as of September 1, 1989.  

Refunds to tenants because of the retroactive rent reduction

came to more than $750,000, including refunds of MCI rent increases

to all tenants for the more than five-year period.

The tenants now claim that the owner was barred from applying

for the MCI rent increases, and that DHCR was barred from granting

the increases because of the February 11, 1986 order finding a

diminution in services, and because of the March 9, 1990 order

reducing the rent from February 1, 1984 through August 31, 1989. 

The tenants also claim that the grant of the MCI rent increase for

wiring was improper as being duplicative of a prior MCI granted by

the Conciliation and Appeals Board.

The question of the barring of an application for or grant of

an MCI rent increase is a question of timing of the application

and/or granting of that application; and of the legitimacy of a

conditional grant of the application.  As this brief will show, and

as the Court below correctly held, it was proper under the Rent

Stabilization Law and Code for DHCR to accept and grant the MCI

applications, notwithstanding the order finding a diminution of

services.  That is the case (1) because the Rent Stabilization Law

and Code allow DHCR to accept an MCI rent increase application
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filed prior to the issuance of an order finding a diminution in

services, notwithstanding the setting by DHCR of an earlier

effective date for reducing rents because of the diminution; (2)

because DHCR can grant an MCI rent increase application prior to

the date of such order; and (3) because DHCR can conditionally

grant such an application after the date of such order.

Even though DHCR's determination is entitled to affirmance on

the merits, consideration of the merits (except for the issue of

duplicative rewiring) should have been precluded by the Court below

under the doctrine of res judicata.  The instant Article 78

proceeding constitutes a collateral attack against the Commis-

sioner's March 9, 1990 order, which found that the owner was

entitled to collect the MCI rent increases after the restoration of

services.  Although that 1990 order was challenged by the tenants

in an earlier Article 78 proceeding, they did not raise the issue

of the bar of the MCI applications.  Since the tenants' had a full

opportunity to litigate the issue, even though they failed to do

so, they were barred from further litigation of the issue.

As for the allegation that the rewiring was duplicative of

work for which an earlier MCI rent increase was allowed, the Court

below correctly concluded that there is no evidence to support such

as contention.

This case involves substantial improvements made in the early

1980s.  However, because the owner installed door locks in the

inner rather than outer vestibule doors, there has been almost

thirteen years of administrative proceedings and litigation.  In
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the process, the owner has been required to refund over $750,000 in

rents and to reinstall the door locks and intercom in a suitable

fashion.  It is fundamental under the rent regulatory programs that

an owner of rental properties be encouraged to make capital

improvements.  The means of doing so is to allow rent increases for

such improvements.  The tenants in the subject complex have

received the benefits of the improvements for many years, though

they did not pay for those benefits for a period of over five years

due to the dispute over the diminution of services.  The owner

should not now have to refund over seven years of rents paid after

1989 as a result of the MCI increases.  That would constitute a

penalty wholly disproportionate to the wrong committed.  The

dispute arising from the problem of the placement of door locks has

gone on long enough.  As the Appellate Division, First Department

said in another case involving DHCR, Busbee v. Higgins, __A.D.2d__,

633 N.Y.S.2d 298, 299 (1995), lv. to app. den., 87 N.Y.2d 968, 642

N.Y.S.2d 197 (1996), "it is time for it to be put to rest."

COUNTER-STATEMENT OF THE FACTS

This appeal concerns Hyde Park Gardens, a housing complex

located in Queens County which contains 746 garden apartments and

covers 28 acres.  It involves two interrelated lines of proceed-

ings, one being the tenants' complaint concerning the owner's

failure to maintain services, and the other, the owner's applica-

tions for MCI rent increases.  The two lines of proceedings
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intersect in an order issued by the Commissioner on March 9, 1990

(hereinafter, the "1990 order"). (R. 141)

The administrative record in the services proceeding estab-

lished that the owner installed new apartment and outer doors,

peepholes and mailslots on the apartment doors, new lighting, and

a new intercom system placed inside the entrance vestibules to

replace outside bell and buzzer system.  However, door locks were

not placed on the outer doors, but rather two locks were placed on

the inside apartment doors inside the vestibules whereas previously

there had been only one.

Based upon an extensive record, including oral hearings, the

Commissioner, in an order issued on February 11, 1986, found that

the changes did not constitute an adequate substitute for previous

security services in the complex and directed that door locks be

placed on the outer entrance doors and that the intercom and bell

and buzzer be moved from inside each vestibule to the outside of

each building. (R. 60) This part of the Commissioner's determina-

tion was affirmed in an Article 78 challenge brought by the owner

in Hyde Park Associates v. DHCR, 140 A.D.2d 351, 527 N.Y.S.2d 841

(2d Dept. 1988), lv. to app. den., 72 N.Y.2d 809, 534 N.Y.S.2d 666

(1988).

However, the Commissioner also found that "a rent adjustment

is not warranted at this time."  Upon a challenge to this determi-

nation brought by the affected tenants, the matter was remanded to

DHCR for the sole purpose of determining "the amount of the rent

reduction".  Tenants of Hyde Park Gardens v. DHCR, 140 A.D.2d 351,
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527 N.Y.S.2d 841 (2d Dept. 1988), aff'd, 73 N.Y.2d 998, 541

N.Y.S.2d 345 (1989).

As a result of the remand proceedings, the Commissioner issued

the 1990 order, reducing the rent for the tenants in accordance

with the formulas set forth in Section 26-514 of the Rent Stabili-

zation Law.  The Commissioner directed the following rent reduc-

tions and refunds:

.... the Commissioner directs that the rents
of the subject housing accommodations, which
are those occupied by the tenants who joined
in the complaint of a decrease in building-
wide services thereby requesting a rent reduc-
tion and which are as set forth on the at-
tached Appendix A, be reduced to the level in
effect prior to the last rent guideline in-
crease commencing before the effective date of
the rent reduction.  Such rent reduction shall
be effective as of February 1, 1984, the first
rent payment day after the Division informed
the owner of the tenants' complaint....

(R. 144)  With regard to certain MCI rent increases which had

previously been granted, the 1990 order (R. 144) provided for their

suspension:

Further, the various sections of this housing
complex have all been the subject of various
major capital improvement increases granted
over the past several years, in various
amounts, but limited in collection to 6% per
year plus 6% per year retroactive.  As noted
above, for the period the owner has been
determined to have failed to maintain services
it was also barred from applying for or col-
lecting other rent increases for MCI's from
all tenants in the complex.  Appendix B to
this Order lists the various major capital
improvement rent increases affected by this
order and opinion.  The owner is directed to
refund to the tenants all amounts collected in
excess of the reduced rent attributable to
guidelines or the listed MCI increases since
the effective date of the rent reduction. 
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Alternatively, the tenants may credit these
monies in full against future rent payments.

However, crucial to the conclusion reached in the case at bar,

the Commissioner also directed prospective restoration of the

rents, including MCI rent increases, on the basis of a finding that

the owner had restored the security services and was in compliance

(R. 144):

The rents for the subject apartments are
therefore restored effective as of September
1, 1989 after which date the MCI increases are
no longer suspended and guidelines increases
appropriate to tenants' lease terms may be
collected.

The 1990 order, as with the earlier order, was challenged by

both tenants and owner.  The owner's challenge - claiming constitu-

tional violations - was denied in Hyde Park Associates v. Higgins,

149 Misc.2d 682, 564 N.Y.S.2d 651 (Sup. Ct., Queens Co. 1990),

aff'd 191 A.D.2d 440, 594 N.Y.S.2d 57 (2d Dept. 1993).

The tenants' Article 78 challenge to the 1990 order, which

sought only to have the rent reduction order applied to non-

complaining tenants, was dismissed in Tenants of Hyde Park Gardens,

et al v. Higgins, Index No. 8150/90, n.o.r., Sup. Ct., Queens Co.,

November 19, 1990. (R. 120)  Judgment dismissing the proceeding was

entered on February 6, 1991 (R. 124).  The tenants' motion to

reargue was denied by order issued July 5, 1991 (R. 128), and their

appeal was dismissed by this Court on November 6, 1971, because of

their failure to timely perfect (R. 130).

The petitioner in the instant case, Florence Fisher, though

not named in the caption of the foregoing tenants' Article 78
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petition, was named in the body of the petition as a petitioner and

as president of the Kew Gardens Tenant League.  Paragraph "1" of

the petition alleges as follows:

Petitioner, FLORENCE FISHER, is the President
of Kew Gardens Tenant's League and resides at
68-48B 136th Street, Flushing, New York, an
apartment located at Hyde Park Gardens.

Ms. Fisher was also the party verifiying the Article 78 petition.

(R. 131)

Although the 1990 order finally determined the effect of the

services proceeding on rents including the suspension of MCI rent

increases to which the owner would otherwise be entitled, the

question as to whether or not any of the installations qualified

for MCI rent increases, in terms of workmanship and the like, was

left open for conclusion in the MCI proceedings and was decided in

the Commissioner's 1994 order.

The Commissioner's 1990 order barred the collection of MCI

increases for the period in which there was a services reduction

order in effect, and allowed the collection of those increases only

prospectively after the date that the services had been restored.

The Commissioner's 1994 order - the order now before this

Court - concluded that the question as to whether or not the

services reduction order precluded the granting of the MCIs had

been determined in the 1990 order (R. 36-37):

With regard to the locks, however, the tenants
are entitled to locks on the outer doors if
the former doors had such locks.  the Commis-
sioner notes that several tenants did file
applications with the Division for a rent
decrease based on the owner's alleged failure
to maintain required building-wide services
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(Docket No. 78952B); and that the Commissioner
issue an order and opinion on March 9, 1990
(ART0133Q et al, SJR 1159) affirming the Rent
Administrators' directive to the owner to
restore building entrance door locks and
perform related work involving the intercom
systems and mailboxes and further ordering a
rent reduction for all tenants who joined in
the complaint, effective February 1, 1984, and
restoring the rents effective September 1,
1989 upon a finding that the door locks were
restored for all but 8 apartments, the tenants
of which refused access.  In that order, the
Commissioner also determined an appropriate
procedure, based on the particular facts and
circumstances of the case, for resolving the
impact of the finding on previously issued
rent increases based on major capital improve-
ments including those appealed herein.  Ac-
cordingly, the Commissioner finds that the
issues regarding the entrance doors were
adequately addressed in the rent reduction
proceeding wherein an appropriate remedy was
fashioned.

In the litigation below, the Court affirmed DHCR's determina-

tion granting the MCI rent increases but rejected DHCR's claim that

the Appellant's challenge to those increases was barred by the

doctrine of res judicata/collateral estoppel.

ARGUMENT

POINT I

THE TENANTS' CHALLENGE TO THE MCI
RENT INCREASE IS BARRED BY THE DOC-
TRINES OF RES JUDICATA/COLLATERAL
ESTOPPEL.                           

The principles of res judicata/collateral estoppel bar 

parties to a previous litigation from litigating matters which 

were decided in the prior proceeding.  Schwartz v. Public Adminis-

trator of the County of Bronx, 24 N.Y.2d 65, 298 N.Y.S.2d 955
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(1969).  Res judicata applies to situations in which a judgment in

the second proceeding would destroy or impair interests established

by the first, as well as where a claim arises from a transaction or

series of transactions as to which a claim has previously been

brought to a final conclusion, whether or not the particular issue

being raised was litigated in the prior proceeding.  Schuylkill

Fuel Corp. v. B. &. C. Nieberg Realty Corp., 250 N.Y. 304 (1929). 

This state has adopted the transactional analysis approach in

deciding res judicata issues.  Thus, once a claim is brought to a

final conclusion, all other claims arising out of the same

transaction or series of transactions are barred, even if based

upon different theories or if seeking a different remedy.  O'Brien

v. City of Syracuse, 54 N.Y.2d 353, 445 N.Y.S.2d 687 (1981).

It is well established that the principles of collateral 

estoppel and res judicata are applicable to determinations of

administrative agencies as well as judicial proceedings.  When such

determinations become final, they become conclusive and binding on

the courts.  Bernstein v. Birch Wathen School, 71 A.D.2d 129, 132,

421 N.Y.S.2d 574 (1st Dept. 1979), aff'd., 51 N.Y. 2d 932, 434

N.Y.S.2d 994 (1980); Capital Telephone Co. v. Pattersonville

Telephone Company, Inc., 56 N.Y.2d 11, 451 N.Y.S.2d 11, 436 N.E.2d

461 (1982).

In the case at bar the Appellant's Article 78 petition

purports to challenge an order issued by the Deputy Commissioner on

August 4, 1994, which affirmed the grant of Major Capital Improve-

ment ("MCI") rent increases for the complex. (R. 32)  However, even
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though the Appellant's challenge is purportedly against the August

4, 1994 order, it in fact seeks to collaterally attack a final

order issued by the Commissioner on March 9, 1990 (R. 141) which

set the conditions for the collection of the MCI increase and which

was the subject of a prior Article 78 challenge by the tenants.

Even though the issue raised in this Article 78 proceeding was

not raised in the tenants' prior Article 78 (the issue of suspen-

sion versus denial of the MCI rent increase), it forms part of the

same transaction and occurrence (the 1990 order) challenged in that

prior Article 78.  Thus, with the exception of the substantive

issue of the alleged duplicative nature of the rewiring work, which

is not the subject of a collateral attack against the 1990 order,

Appellant had a full opportunity to litigate the issue in the prior

Article 78.  The Appellant is thus barred by the doctrine of res

judicata from now challenging the 1990 determination.1

That the Appellant now seeks to collaterally attack the 1990

order is unquestionable.  The whole thrust of their claim in their

Article 78 petition (R. 25, paragraphs "25" et seq.) is directed

against the conclusion reached in the 1990 order.  Indeed,

Appellants' arguments in paragraphs "39" and "40" of the Article 78

petition directly attack the holding in the 1990 order even though

the attack is now barred.

     1  The separate issue as to whether or not the electrical
wiring was duplicative and thus cause for the grant of an MCI rent
increase, was not decided in the 1990 order.  Therefore, that issue
is distinguishable from that of the suspension of the MCI increase,
is not barred by the doctrine of res judicata, and will be
discussed below.
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The Appellant argues that the owner was not entitled to apply

for an MCI during the period in which it had failed to maintain

services - from 1984 to 1989; but it was the 1990 order which

implicitly concluded that the MCI rent increase applications could

be accepted by DHCR, but found that they would be suspended during

the period in which the owner had failed to maintain services. 

Thus, the issue was determined in 1990.  This is so also with

regard to the question of whether or not DHCR had the authority to

grant the MCI applications during the periods in question.

The Court below erred in ruling that "these issues were not

before the agency in the rent reduction proceeding, and could not

properly be raised in such a proceeding." (R. 11)  There is nothing

which prohibited the Commissioner in that proceeding from ruling on

the propriety of accepting and granting the MCI applications during

the period involving the rent reduction.  The Commissioner's

conclusion in the 1990 order that the MCI rents were restored as of

September 1, 1989, necessarily implies an agency determination that

they were properly granted, at least with respect to the timing

issue.  The tenants' were required to challenge the determination

in the 1990 order or be barred from any subsequent attempt to do

so.

Since the issue of the granting and suspension of the MCI rent

increases had been determined in the 1990 order and the tenants had

a full opportunity to challenge that determination in their Article

78 proceeding challenging the 1990 order, they cannot now collater-
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ally attack the 1990 order.  Such an attack is barred by the

doctrines of res judicata and collateral estoppel.

POINT II

THE COURT BELOW CORRECTLY RULED THAT
IT WAS PROPER FOR DHCR TO ACCEPT THE
OWNER'S MCI RENT INCREASE APPLICA-
TIONS AND TO GRANT THE MCI RENT
INCREASES, SUSPENDING THEIR COLLEC-
TION UNTIL  SERVICES WERE RESTORED. 

Under the Rent Stabilization Code, 9 NYCRR 2522.4(a)(2)(i), a

landlord or owner may apply to DHCR for rent increases based on the

installation of an MCI.  The purpose of permitting rent increases

based upon the installation of major capital improvements is to

encourage owners to invest in their property.  This is achieved by

compensating owners for out-of-pocket costs incurred in connection

with the MCI and by providing the additional incentive of perma-

nent, building-wide rent increases which, ultimately, more than

compensate owners for their costs.  As the Court of Appeals has

stated:

. . . an interpretation of Section 26-511(c)
to allow permanent rather than only temporary
rent increases for major capital improvements
serves the purposes of the Rent Stabilization
Law by providing owners with an incentive to
make improvements which benefit owners and
tenants alike.

Ansonia Residents Association, 75 N.Y.2d 206, 551 N.Y.S.2d 871

(1989).

However, Section 26-514 of the Rent Stabilization Law bars an

owner from applying for or collecting rent increases, including MCI

rent increases, when DHCR has issued an order finding that an owner
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has failed to maintain services.  Such a bar remains in effect

until the owner has restored services:

In addition to any other remedy afforded by
law, any tenant may apply for a reduction in
the rent to the level in effect prior to its
most recent adjustment and for an order re-
quiring services to be maintained as provided
in this section, and the commissioner shall so
reduce the rent if it is found that the owner
has failed to maintain such services.  The
owner shall also be barred from applying for
or collecting any further rent increases.  The
restoration of such services shall result in
the prospective elimination of such sanctions.
(emphasis added)

Section 2522.4(a)(13) of the Rent Stabilization Code further

explains the effect on an MCI application of a DHCR finding of a

failure to maintain services:

The DHCR shall not grant an owner's applica-
tion for a rental adjustment pursuant to this
subdivision (a), in whole or in part, if it is
determined by the DHCR prior to the granting
of approval to collect such adjustment that
the owner is not maintaining all required
services, or that there are current immedi-
ately hazardous violations of any municipal,
county, state or federal law which relate to
the maintenance of such services.  However, as
determined by the DHCR, such application may
be granted upon condition that such services
will be restored within a reasonable time, and
certain tenant-caused violations may be ex-
cepted.

This section of the Rent Stabilization Code implements changes

in the Rent Stabilization Law enacted in the Omnibus Housing Act of

1983, ch. 403, laws of 1983, effective April 1, 1984, insofar as

they relate to MCI rent increases.  Specifically, the changes were

the addition of the two sentences in Section 26-514 of the Rent

Stabilization Law which are underlined above; the sentences barring
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an owner from applying for or collecting rent increases where there

is a finding of a failure to maintain services, and permitting the

prospective collection of rent increases upon restoration of the

services.

The Code makes clear that the statutory bar against MCI rent

increases is effective as of the date of a DHCR determination that

an owner has failed to maintain services, not the date on which the

owner was found to be failing to maintain services.  Such a bar

does not have retroactive effect as argued by the appellant.  There

is nothing in the statutory language which requires such an

interpretation.

Moreover, the Code section plainly implies that applications

for MCI rent increases can be filed and accepted until the date of

a DHCR determination of a failure to maintain services.  If DHCR

can grant an application up to that date, it can surely accept the

application up to that date.2

Finally, the Code section allows for the conditional grant of

an MCI rent increase even after DHCR issues a finding that there

has been a diminution in services, i.e., conditioned upon the

restoration of services.  This also is consistent with the

statutory language, which bars applying for or collecting a rent

     2  The Commissioner's March 9, 1990 PAR order was imprecise in
stating that "for the period the owner has been determined to have
failed to maintain services, its was also barred from applying for
or collecting other rent increases for MCI's."  His determination
allowing the restoration of the MCI rent increases upon restoration
of the services would be internally inconsistent and counter to the
language in the Code if the statement were taken literally.  Its
imprecision renders it an inappropriate basis for a proper analysis
of the issues in this appeal.
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increase after issuance of a finding of a diminution in services,

but not granting rent increases for which prior application was

made, provided that they can only be collected after the restora-

tion of services.  Thus, the Code properly allows DHCR to exercise

discretion in situations where the equities warrant such treatment.

It is well settled that the agency's interpretation of the

statutes and regulations which it administers is entitled to great

weight.  In Versailles Realty Co. v. DHCR, 76 N.Y.2d 325, 559

N.Y.S.2d 472, 473 (1990), the Court of Appeals has broad power "to

fill in the interstices in the legislative product by prescribing

rules and regulations consistent with the enabling legislation." 

In Ansonia Residents Association v. New York State Division of

Housing and Community Renewal, 75 N.Y.2d 206, 551 N.Y.S.2d 871, 873

(1989), the Court of Appeals stated:

We note at the outset that our review of
DHCR's interpretation of the statutes it
administers is limited.  "Where the interpre-
tation of a statute or its application in-
volves knowledge and understanding of underly-
ing operational practices or entails an evalu-
ation of factual data and inferences to be
drawn therefrom, the courts regularly defer to
the governmental agency charged with the
responsibility for administration of the
statute.  If its interpretation is not irra-
tional or unreasonable, it will be upheld."
[citations omitted]

See also, Salvati v. Eimicke, 72 N.Y.2d 784, 537 N.Y.S.2d 16, 18

(1988).

The allowance of MCI rent increases in the case at bar fully

complies with the limitations related to service reduction orders

which are contained in the Rent Stabilization Law and Code.  The
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Appellant errs in arguing that the relevant date is February 1,

1984, the effective date of the rent reduction, as ordered by the

Commissioner on March 9, 1990.  The effective date of the rent

reduction is not the relevant date, as claimed by Appellant, but

rather the date of the order finding a diminution of services -

February 11, 1986.

The applications for the MCI rent increases were filed with

DHCR on January 16 and August 13, 1984, well before the issuance of

the February 11, 1986 DHCR order finding a diminution in services. 

Thus, as the Court below held, there was no impropriety in DHCR's

acceptance of those applications.  

The MCI rent increases were granted in orders issued by the

Rent Administrator on December 12, 1984, March 1, 1985, January 10,

1986, and June 13, 1986.3  All except the last of those orders were

issued prior to the February 11, 1986 order finding a dimunition in

services.  As for that order, issued on June 13, 1986 (and the

amending order issued on February 18, 1986, if that order were also

to be considered), the Commissioner, in the final PAR order issued

March 9, 1990 in the services case, construed the June 13, 1986

order as a conditional grant of the MCI, collectible only as of the

date of the restoration of services.4  As the Court below held:

     3  The order issued on February 18, 1986 simply amended the
prior MCI order issued on December 12, 1984, and thus relates back
to the time of that order.

     4  As for the Code provision that the services be restored in
a reasonable time, it should be noted that the owner obtained a
stay of enforcement of the February 11, 1986 services order,
"including making any determination to reduce rents", for a period

(continued...)
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The Rent Stabilization Code prohibits the DHCR
from granting an MCI rent increase where the
owner has failed to maintain essential ser-
vices.  The DHCR, however may grant such an
application upon condition that the services
will be restored within a reasonable time.  In
addition, in an order decreasing the rent for
the failure to maintain services, the DHCR is
required to bar the owner from applying for or
collecting any further rent increases until
such services are restored. (9 NYCRR
2522.4[a][13], 2523.4, Administrative Code of
the City of New York § 26-514.)  In the case
at bar, the Commissioner, in his order of
March 9, 1990 rectified the granting of an MCI
increase during the period that there had been
a reduction in essential services by ordering
a rent reduction which included such MCI rent
increase.

(R. 12-13)  The Court below correctly understood that the Commis-

sioner has the authority to rectify a Rent Administrator's order so

that it conforms with the Rent Stabilization Code.  The Commis-

sioner soundly exercised her discretion under the circumstances of

this case, as permitted by the Rent Stabilization Code.

The Appellant erroneously argues that DHCR could neither

accept the MCI applications nor grant them on the basis of three

orders involving individual tenants which found a diminution in

services with regard to the door locks and other services; orders

issued on March 10, August 28, and November 13, 1984.  The error in

Appellant's argument is that the issuance of service reduction

     4(...continued)
of over a year after the lower court had initially ruled against
the owner; from January 29, 1987 to March 8, 1988.  Moreover, after
the Appellate Division affirmed the lower court's ruling on May 2,
1988, the owner sought, albeit unsuccessfully to appeal to the
Court of Appeals.  Under the circumstances, the time in which it
took the owner to restore the door locks and intercoms was
reasonable.
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orders for individual apartments does not constitute grounds for

denying building-wide MCI rent increases, but only for a suspension

of the MCI for those individual apartments.  This is made clear in

DHCR Policy Statement 90-8:

Where there is a DHCR order in effect
determinining a failure to maintain services
in an individual apartment(s), and an MCI rent
increase is approved, the MCI order will be
issued for the entire building granting the
rent increase.  However, until a restoration
order is issued for the individual apart-
ment(s), the owner is barred from collecting
the prospective increase and any retroactive
increase is forfeited for the period during
which a rent reduction order was in effect.

This policy conforms to the Code provision discussed above which

allows for the conditional grant of an MCI when there is a services

reduction order in effect.  The March 9, 1990 determination by the

Commissioner follows the policy set forth in the Policy Statement

in having required the suspension of the MCI rent increases for all

tenants, including the three affected by the individual services

orders, until the date services were restored.  Contrary to

Appellant's claim, there is nothing in the three individual orders

that indicates they were meant to apply to the entire Hyde Park

Gardens complex.  The three individual orders do not constitute

grounds for denying the MCI rent increases.  

The Appellant seems to claim that the DHCR determination

allowing the MCI rent increases is based on the proposition that

the services unit and the MCI unit were acting independently of

each other; and that the MCI unit was not aware of the actions

being taken against the owner because of the failure to maintain
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services.  However, whatever one is to make of Appellant's claim,

nowhere does DHCR make such an assertion.  This claim is fatuous.

Equally fatuous is Appellant's claim that DHCR's determination

is based on delay and a biased attempt to protect the owner from

rent reductions.  Yes, DHCR did not initially consider the problem

of the door locks to warrant a rent reduction, and only issued the

rent reduction order after the ruling from the Court of Appeals in

1989.  But there is nothing to indicate that DHCR was deliberately

delaying the services proceeding as a way of allowing the owner to

obtain MCI rent increases.  This is a canard which the Appellant

has created out of whole cloth.

Finally, the Appellant makes an unintelligible argument

concerning the order issued under "Adminstrative Review Number

ARL00236Q (Abolafia)."  It is not even clear which order Appellant

is referring to, as there are two orders which have that docket

number as the first of several listed (R. 60, 141), and an earlier

one involving that docket number alone (R. 51).  If the Appellant

is complaining about the grant of the MCI rent increase for the

doors and intercom notwithstanding the finding of diminished

services with regard to those items, the subsequent replacement of

the outer door locks and movement of the intercom cured the

problem.  As the Court below found (R. 13-14):

Furthermore, petitioner, in the administrative
proceeding did not establish that the owner
installed an inoperable intercom system, of
that it became inoperable when it was relo-
cated.  Therefore, upon a review of the rele-
vant portion of the administrative record, the
court finds that the Commissioner's determina-
tion that the installation of the intercom
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system and the rewiring constituted MCIs shall
not be disturbed.

The fact is that the owner did install new doors and a new intercom

system.  Once the installation was completed in a fashion directed

by DHCR, the owner was entitled to collect the MCI rent increase.

Moreover, the issue concerning the placement of the intercom

system was addressed in the services proceeding and determined in

the 1990 order.  In the services order issued on February 11, 1986,

the owner was directed to move the intercom system to the outside

of the vestibules.  In the 1990 order, the Commissioner noted that

the tenants did not "dispute the owner's claim of compliance in the

instant proceeding", and concluded that the services had been

"satisfactorily restored in August, 1989."  Based on that finding

the Commissioner's 1990 order allowed the collection of MCI rent

increases as of September 1, 1989.

For the tenants to now complain about the placement of the

intercom system and now allege that it is not working is to

collaterally attack the 1990 order which found that services had

been restored.  If the intercom system was not working in 1990, the

tenants' recourse was to challenge that finding in the Article 78

proceeding they brought at that time.  They did not do so.  If the

system is not working now, their only recourse is to file a new

services complaint.

In sum, the granting of the MCI rent increases had a rational

basis in the law and facts.  It is thus entitled to judicial

affirmance.
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POINT III

DHCR PROPERLY ALLOWED AN MCI RENT
INCREASE FOR ELECTRIC REWIRING.  

The tenants argue without merit that the rewiring work done in

1983 and 1984 was duplicative of rewiring done in 1971 for which

the prior owner had received an MCI rent increase, and that

therefore the MCI for rewiring should have been denied.

The Commissioner, contrary to the tenants' contention, and as

affirmed by the Court below, properly found in the 1994 MCI order

that the work was not duplicative (R. 35-36):

The tenants allege that increases had previ-
ously been granted for wiring.  The owner
concedes that a prior owner did some rewiring
in or about 1971 to accommodate tenants who
requested an air conditioner hookup.  The
installations were provisional in nature and
involved the running of exposed electrical
lines outside the tenants' apartments , which
was found by the owner's engineer to be viola-
tions.  The rewiring of the entire complex,
which was the subject of the instant applica-
tion, involved the running of concealed air
conditioner lines and outlets outlets [sic] to
all living rooms and all bedrooms connected to
new circuit boxes as part of the qualifying
major capital improvement.  Accordingly, the
Commissioner finds that the earlier work does
not preclude a rent increase for the rewiring
work performed in 1983 and 1984.

The tenants also assert that they are being
asked to pay for electrical service, such as
outlets for electric stoves, washing machines,
and second air conditioners which they will
never use.  They also contend that the elec-
trical work involved the removal of two air
conditioner outlets which were replaced with
three and the tenants are being charged for
three outlets when only one is actually an
improvement; and that more than half the
tenants already had separate air conditioner
outlets and did not need this work.
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In order to qualify as a major capital im-
provement, the rewiring of a building must
encompass certain basic requirements including
the installation of sufficient capacity to
accommodate air conditioner circuits and heavy
duty kitchen appliances.  The actual use of
such service by present tenants is irrelevant
as is their consent or lack of consent to the
performance of an MCI.  The purpose of rewir-
ing work is to both accommodate current de-
mands and anticipate reasonable future demands
for electrical service.

DHCR has broad discretion to determine what improvements

constitute an MCI and what expenses are eligible for MCI rent

increases based on those improvements.  See, Versailles Realty Co.

v. New York State Div. of Hous. and Community Renewal, 76 N.Y.2d

325, 558 N.E.2d 1009, 559 N.Y.S.2d 472 (1990), aff'g, 154 A.D.2d

540, 546 N.Y.S.2d 162 (2d Dept. 1989), rearg. den., 76 N.Y.2d 890,

562 N.E.2d 876, 561 N.Y.S.2d 551 (1990);  Wesley Ave. Assocs. v.

New York State Div. of Hous. and Community Renewal, 206 A.D.2d 378,

614 N.Y.S.2d 58 (2d Dept. 1994), lve. to app. den., N.Y.L.J., Dec.

16, 1994, at 35, col. 4 (2d Dept. 1994).

DHCR is authorized to make an extensive inquiry into the

nature of the installation forming the basis for an MCI rent

increase application.  Such issues are to be determined by the

DHCR, and where that determination has a rational basis, it must be

left undisturbed.  Ansonia Residents Ass'n v. New York State Div.

of Hous. and Community Renewal, 75 N.Y.2d 206, 551 N.E.2d 72, 551

N.Y.S.2d 871 (1989);  Oriental Blvd. Co. v. New York City Concilia-

tion and Appeals Bd., 92 A.D.2d 470, 459 N.Y.S.2d 50 (1st Dept.

1983), aff'd, 60 N.Y.2d 633, 454 N.E.2d 938, 467 N.Y.S.2d 355

(1983).
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Moreover, it is a well settled principle of administrative law

that issues as to the weight of the evidence are for the adminis-

trative body to determine as the trier of fact.  See, Stork

Restaurant Inc. v. Boland, 282 N.Y. 256, 26 N.Y.S.2d 247

As the Court below found:

Petitioner failed to present any evidence in
support of the claim that the intercom system
and rewiring did not qualify as an MCI.  There
is no evidence that the rewiring performed in
1983 and 1984 was duplicative of the rewiring
done in 1972.

It was rational for the Commissioner to weigh the evidence as

she did.  Her conclusion that the rewiring qualified for an MCI

increase and was not duplicative had ample support in the record

and was well within the scope of her authority.

CONCLUSION

Under well settled principles of law, the Court's function

herein is completely accomplished upon finding that a rational

basis supports the agency's determination.  Thus the Court cannot

substitute its judgment for that of the Commissioner.  Matter of

Fresh Meadows Associates v. New York City Conciliation and Appeals

Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y. Co.,

1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976),

aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977); Matter of Pell v.

Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  As

DHCR's determination in the case at bar has a rational basis, it is

entitled to judicial affirmance.
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The decision and judgment of the Court below should be

affirmed, except as to its ruling on the issue of res judicata, and

DHCR granted costs and such other relief as this Court may deem

just.

Dated:  Bronx, New York
   July 26, 1996

    

Respectfully submitted,

LESLIE R. BYRD
Attorney for Respondent
New York State Division of
Housing and Community Renewal
One Fordham Plaza - 4th Floor
Bronx, New York 10458
Telephone No. (718) 563-5769

RICHARD HARTZMAN 
of Counsel
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