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PRELIMINARY STATEMENT

This is an appeal from a judgment of the Supreme Court, Queens

County (Lisa, J.), entered in the office of the Clerk of the County

of Queens on June 4, 1996.  The judgment affirmed an administrative

determination of the New York State Division of Housing and

Community Renewal (hereinafter "DHCR"), which established the

lawful stabilized rent for the subject apartment, directed a refund

of rent overcharges, and imposed treble damages.

COUNTER-STATEMENT OF THE QUESTIONS PRESENTED

     1.   Was DHCR's determination that apartment in question is

subject to a rent freeze because of the owner's failure to serve



the tenant rent registration statements supported by a rational

basis in the law and record? 

     The Court below answered this in the affirmative. 

2. Did DHCR's not providing appellant with a hearing

transcript until commencement of the Article 78 proceeding

prejudice the appellant so as to warrant a remand to the agency for

further processing?

The Court below impliedly answered in the negative.

3. Did DHCR's not providing appellant with documents relied

upon in reaching its determination warrant a remand to the agency

where the documents were prepared and submitted to DHCR by

appellant in other contexts and where the appellant does not

challenge the content of those documents?

This question is raised for the first time on this appeal.

4.   Was DHCR's award of treble damages, upon a finding of a

pattern of non-compliance with the rent registration requirements

supported by a rational basis in the record and law? 

     The Court below impliedly answered this question in the

affirmative. 

COUNTER-STATEMENT OF THE NATURE OF THE CASE

Appellant is attempting in this appeal to accomplish by smoke

and mirrors what it was unable to do previously by way of falsified

documents.

The appeal involves a challenge to a rent overcharge determi-

nation based on a finding that the owner failed to serve the
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initial rent registration statement on the complaining tenant. 

Because of the owner's failure to properly register the apartment

and because of the owner's pattern of non-compliance with the

requirements of the rent registration system, including the

falsification of registration statements, the rent for the subject

apartment was frozen and treble damages were imposed for the

overcharges collected above the frozen rent.

The appellant's case is based upon a series of false premises

designed to confuse the Court.  It falsely claims that DHCR cannot

impose a rent freeze where an owner fails to serve rent registra-

tion statements on tenants.  It falsely claims that DHCR cannot

impose treble damages for rent overcharges occurring because of a

failure to properly register where there is a pattern of non-

compliance.  It falsely claims that it has proven that the

registration statement was served upon the tenant.  It falsely

portrays the Commissioner's order here under review as being based

solely on the findings of an Administrative Law Judge after a

hearing.  It falsely presumes that an intra-office memorandum

prepared by a subordinate official can bear any evidentiary weight

upon judicial review of a Commissioner's determination.  It falsely

presumes that the mere submission of a certificate of mailing

conclusively satisfies the requirements for proof that registration

statements were served.

Central to the dispute in this case is a certificate of

mailing which purports to prove that the initial registration

statement was mailed to the complaining tenant.  However, the
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certificate contains demonstrably false information which renders

that document useless as proof of what was mailed to the tenant. 

Based upon a thorough analysis of the evidence by the Commissioner,

he concluded that the owner had not met the burden of proving

service of the initial or subsequent registrations (until 1989) on

the tenant in question.  

The Court below affirmed with the following blunt statement:

The record shows, inter alia, that the peti-
tioner had filed registration statements
falsely stating that certain apartments were
rent-stabilized rather than rent-controlled,
falsely giving names of tenants, and falsely
stating the rent levels.  The deputy commis-
sioner drew the inference that the peti-
tioner's certificates of mailing were unreli-
able.

.... In the case at bar, the administrative
determination under review had a rational
basis in law and fact.  The record amply
supports the conclusion that the subject
apartment was not properly registered, as
required by section 2528.2(d) of the Rent
Stabilization Code, until March 31, 1993.

As this brief makes manifest, none of the issues raised by the

owner has any merit which warrants a reversal or remand of the

Commissioner's determination.  Insofar as there were any flaws in

the processing of this case, they did not prejudice the appellant

and do not affect the soundness of the ultimate determination

reached by the Commissioner.

COUNTER-STATEMENT OF THE FACTS

This proceeding was commenced by the filing of a rent

overcharge complaint by the tenant in March, 1988.  The tenant
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stated that he had moved into the apartment on May 3, 1983 at a

rent of $375.00 per month, and that he had never received the

initial or annual registration forms. (Return: A-1) 

In response, DHCR asked the owner to submit proof of proper

registration.  (Return: A-10)  In response, the owner submitted a

copy of the 1984 and 1987 registrations, along with  certificates

of mailing stamped by the post office. (Return: A-14 and A-15)  The

certificates of mailing each listed a series of individual's names,

purportedly tenants in the subject building.

In reply, the tenant responded, initially to the 1987

registration information, by again asserting that he had not

received that registration and pointing out numerous items of

misinformation in the mailing certification including false names

for tenants in certain apartments. (Return: A-15)  He further

responded to the submissions concerning the 1984 initial registra-

tion, (1) again denying its receipt, (2) submitting affidavits from

six other tenants in the building stating that they had not

received any registration statements until 1989, and (3) again

pointing out numerous items of misinformation in the 1984 postal

certification of mailing, many of which were identical to those in

the 1987 certification.  Finally, he responded to the owner's

submissions concerning the 1985, 1986, and 1988 registrations in a

similar fashion. (Return: A-24)  

The tenant also alleged that Eli Cooper had committed various

acts of fraud in connection with registrations and cases in his and

other apartments, including having his broker's license suspended

5



by reason of collecting a broker's fee for several apartments by

representing himself as being an independent broker named "Wilfred

Scott."  (Return: A-17)

The owner replied by asserting that the tenants' allegations

were "self-serving", that lawful registrations were properly served

upon all tenants, that the tenants' affidavits were not voluntary,

and that he personally placed apartment registrations in the

envelopes prior to mailing. (Return: A-31)

In order to resolve the conflict in the evidence, an oral

hearing was held in December, 1992.1  The owner appeared through

counsel at the hearing and submitted two affidavits - from the

owner and an employee of the owner - alleging mailing of the

registration statements for the years in question. (Return: A-43) 

However, the owner himself failed to appear, and therefore was not

available for cross-examination regarding his affidavit.2  Nor did

     1  The owner's brief makes reference to an internal DHCR
memorandum dated March 25, 1991, which states that the "case does
not require a hearing." (R. 60)  However, subsequent analysis by
agency personnel, obviously finding that recommendation to be ill-
founded, led to the conclusion that a hearing was indeed necessary. 
In any event it would be improper for the Court to give any
consideration to that internal memorandum.  The intra-agency
correspondence of an administrative agency are not adjudicatory
determinations requiring an explanation for contrary conclusions. 
Mental Hygiene Legal Service v. Cuomo, 195 A.D.2d 189, 607 N.Y.S.2d
179, 181 (3rd Dept. 1994); Matter of Lafayette Storage & Moving
Corp., 77 N.Y.2d 823, 566 N.Y.S.2d 198. 

     2  Appellant's brief asserts that the owner failed to attend
because of a heart condition.  At the hearing the owner's attorney
stated that "[h]is doctor recommended that [the owner] not subject
himself to such stress."  (R. 112)  The record also shows that the
hearing date had previously been adjourned because the owner had an
alleged court conflict.  His "heart condition" apparently was not
in existence on that earlier date, a month earlier.
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the owner's counsel present as a witness the employee who signed

the other affidavit, or any other witness.

Five tenants - including the complaining tenant - testified at

the hearing that they had not received any registration statements

prior to 1989, and indicated that the owner had mailed them many

documents during those years.  The administrative law judge

summarizes the evidence in greater detail in her report and

recommendations (Return: A-45).  Also, a transcript of the hearing

has been prepared.3 (Return: A-42)

The administrative law judge found that the tenants' testimony

was credible, that the certificates of mailing did not establish

mailing of the registration statements, and that the complaining

tenant had not received any rent registration statements from the

owner until after he filed his rent overcharge compliant.  

Subsequent to the hearing, the Rent Administrator issued an

order on October 15, 1993, adopting the findings of the Administra-

tive Law Judge, concluding that the tenant had not been served with

the initial registration until 1993, and finding an overcharge of

$33,046.16, including treble damages. (Return: A-59)

     3  A copy of the hearing tape was provided to the owner's
attorneys after commencement of the Article 78 proceeding.  They
had the tape transcribed.  DHCR did not object to the owner's
serving an amended Article 78 petition after preparation of the
transcript so that the owner could incorporate any arguments it
desired to include on the basis of the transcript.  Contrary to the
contention in the amended Article 78 petition, DHCR did not
consider those arguments to be barred.  Rather it considers those
arguments, which go to the credibility of the tenants' testimony,
to be without merit.
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The owner filed a Petition for Administrative Review ("PAR")

challenging the Rent Administrator's determination in several

respects (a number of which form the basis for this appeal and

which are discussed in detail below).  However, the PAR was denied

by the Commissioner, who found none of the owner's claims to have

any merit.

The Commissioner's order, which is the order here under

review, accepted the finding by the administrative law judge that

the tenants' testimony was credible and analyzed the owner's

evidence in great detail, showing a consistent pattern to the

misinformation contained in the certificates of mailing.  The

Commissioner thus concluded that the certificates, although they

indicated that something was mailed, failed to prove that the

mailed envelopes contained the registration statements:

The Commissioner agrees with the finding of
the ALJ, such findings being the result of a
hearing at which the owner's attorney submit-
ted affidavits, made opening and closing
statements, made objections, and cross--
examined witnesses, that the complainant did
not receive any registrations until 1989, and
that the certificates of mailing represent
mailings of other documents to tenants in the
building. DHCR records give further reasons
for concluding that the envelopes involved in
the certificates of mailing did not contain
registrations. In 1983, 1984, 1985, 1986 and
1987 Eli Cooper or his agent submitted Maximum
Base Rent Master Building Rent Schedules
listing eighteen rent controlled apartments in
the subject building. (There were more in
earlier years, and fewer in later years.)
However, in 1984 the owner registered only ten
apartments as being rent controlled. Apart-
ments 1A, 1D, 1F, 2A, 4C, 4D, and 4F were
registered as stabilized even though they were
controlled. Rent controlled apartment 2F was
not registered at all. The names registered
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for those apartments were not those of the
controlled tenants in occupancy. The owner
did, perhaps to better keep things straight
himself, or perhaps to make tenants receiving
mailings about various matters think that
there were just typographical errors, in
almost all cases use names consisting mostly
of a rearrangement of the letters of the
actual names of the controlled tenants, and in
all cases used the first initial of the actual
tenant. (The various controlled tenants, other
than the tenant of 2F, who were registered as
stabilized were actually A. Tanalski, J.
Cantanno, B. Medero, R. LaPenna, R. Beech, J.
Tanalski and P. Sullivan. The owner registered
them as being stabilized tenants with the
respective names of A. Natalki, J. Antann, B.
Eder, R. Lehap, R. Cheb (or Ceb), J. Analet
and P. Nusila. With respect to P. Nusila,
registered in 4F, the rent controlled tenant
of that apartment, P. Sullivan, stated at the
hearing that he had replaced Mr. Nusila in 4F
in 1959, and that he had received a couple of
mailings in recent years addressed to Mr.
Nusila.) It appears unlikely that these regis-
tration were just a mistake. Not only were the
rent controlled apartments 1A, 1D, 1F, 2A, 4C,
4D and 4F registered as stabilized with the
wrong tenants, but through 1989 the owner was
registering them as having various one- and
two-year renewal leases with specific begin-
ning and ending dates, and with registered
rents substantially higher than the actual
rents the actual tenants were paying. (It was
also not a matter of the DHCR misinterpreting
handwriting; the initial registrations were
neatly typed.) In 1990, after the tenant
claimed that three of the rent controlled
apartments on his floor were being registered
as stabilized with different tenants, the
owner stopped registering all seven apartments
as stabilized. They now show up only in rent
control records, where they have been reported
for many years, including the years from 1984
through 1989 when they were also being regis-
tered as stabilized. It is not known why
Apartment 2F, which was still rent controlled
at least as of November 1992, has never been
registered.

All of the certificates of mailing therefore
include envelopes to non-existent tenants; if
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those envelopes had actually contained regis-
trations and had actually been delivered to
the actual rent-controlled tenants of the
apartments those envelopes were addressed to,
such tenants would have noticed that their
apartments were being registered as stabilized
with incorrect rents and tenants. (While only
the 1987 and 1988 certificates of mailing
contain apartment numbers as well as names,
and while it is therefore unknown whether the
actual envelopes had apartment numbers, this
situation involving incorrect registrations is
not one where the owner deserves to get the
benefit of the doubt as to whether or not the
actual occupants would have had the mis-named
envelopes delivered to them.) The conclusion
that at least some of the envelopes on each
certificate of mailing did not contain regis-
trations (and in fact were being sent to
apartments which would not have been receiving
annual registrations after 1984 since they
were rent controlled) makes the certificates
of mailing useless as evidence that the enve-
lopes to the stabilized tenants did include
registrations.

The Court below likewise affirmed the administrative determi-

nation, finding in relevant part as follows:

The record shows, inter alia, that the peti-
tioner had filed registration statements
falsely stating that certain apartments were
rent-stabilized rather than rent-controlled,
falsely giving names of tenants, and falsely
stating the rent levels.  The deputy commis-
sioner drew the inference that the peti-
tioner's certificates of mailing were unreli-
able.

.... In the case at bar, the administrative
determination under review had a rational
basis in law and fact.  The record amply
supports the conclusion that the subject
apartment was not properly registered, as
required by section 2528.2(d) of the Rent
Stabilization Code, until March 31, 1993.

(R. 7)
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ARGUMENT

POINT I

THERE IS A RATIONAL BASIS IN THE LAW
AND RECORD FOR DHCR'S DETERMINATION
FREEZING THE RENT BECAUSE OF THE
OWNER'S FAILURE TO SERVE THE INITIAL
RENT REGISTRATION STATEMENT ON THE
TENANT, AND FINDING A RENT OVER-
CHARGE DUE TO THE FREEZE.           

A. Regulatory Background.

The New York City Rent Stabilization Law and the Emergency

Tenant Protection Act were enacted to prevent excessive and

unwarranted rent increases being charged by landlords and to

prevent the exaction of unreasonable and oppressive rents and

rental agreements.  Prior to April 1, 1984, the rent stabilization

system was self-regulatory in the sense that owners alone were

responsible for calculating the lawful rent for each apartment each

time a lease was executed, and for maintaining the records

necessary to determine the lawful rent and to prove the legality of

the rent charged upon a tenant's complaint.  None of DHCR's

predecessors; neither the Conciliation and Appeals Board, the Rent

Stabilization Association, the Department of Housing Preservation

and Development, nor any other public or private body were

authorized by the Rent Stabilization Law or the Emergency Tenant

Protection Act to maintain such records.

Under this system owners were required to maintain rent

records in the form of copies of all prior leases back to the base

date, i.e., the date a particular apartment initially came into the
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rent stabilization system.  The lawful stabilization rent would be

determined by starting with the base date rent, and adding the

appropriate guideline increases for each successive lease and other

adjustments to which the owner was entitled.

At any time the owner could be called upon, as a member of the

Rent Stabilization Association, to prove the legality of any rent

charged in his building by producing complete rental records back

to the base date.  Whenever such a demand was made, the owner was

required to produce the complete rental history of the apartment. 

This requirement was codified in Section 42A of the former Rent

Stabilization Code.

Faced with chronic abuses and intransigence by owners of rent

stabilized apartments in New York City in failing to comply with

their own self-imposed rules, the State Legislature in 1983 enacted

the Omnibus Housing Act (Chapter 403 of the Laws of 1983) which

amended the Rent Stabilization Law (Title YY, N.Y.C. Admin. Code,

renumbered as Title 26).  Among other things the Omnibus Housing

Act amended the Rent Stabilization Law to provide for central

registration of rents by landlords and service on each tenant of

his or her rent and the opportunity for tenants to challenge the

registration.  The registration system was devised to address the

widespread problem of owners' failure to maintain and produce rent

records to the rent agency for the purpose of verifying the

lawfulness of rent stabilized rents.

As of the April 1, 1984 effective date of the Omnibus Housing

Act, owners of rent stabilized housing accommodations are required
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to register rent stabilized housing accommodations with DHCR. 

Under the rent registration system, failure by a landlord to

properly register can result in rent freezes and can freeze the

base rent date used for determining rent overcharges until there

has been compliance with the law.

Subsection 26-517a of the Rent Stabilization Law (N.Y.C.

Admin. Code; Book 65, McKinney's Unconsol. Laws, Section 8581 to

8700) concerns the initial registration of apartments subject to

rent stabilization prior to April 1, 1984.  It requires that such

accommodations be initially registered with DHCR by July 1, 1984. 

Subsection 26-517d requires that copies of the initial

registration be filed with DHCR and served by mail on the tenant:

[i]n addition [to filing with DHCR], one copy
of that portion of the registration statement
which pertains to the tenant's unit must be
mailed by the owner to the tenant in posses-
sion at the time of initial registration or to
the first tenant in occupancy if the apartment
is vacant at the time of the initial registra-
tion.

Subsection 26-517f requires filing with DHCR and service on

tenants of annual registration statement:

An annual statement shall be filed containing
the current rent for each unit and such other
information contained in subdivision a of this
section as shall be required by the division. 
The owner shall provide each tenant then in
occupancy with a copy of that portion of such
annual statement as pertains to the tenant's
unit.

Service of the initial registration statement upon a tenant

provides the tenant with the opportunity to file an objection to

that registration.  Pursuant to Subsections 26-516(a)(i) and (ii)
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of the Rent Stabilization Law, if a tenant does not object to the

initial registration within ninety days of service, the rent

indicated in the initial registration plus subsequent lawful

increases and adjustments becomes the lawful stabilized rent.  If

the tenant does object to the initial registration within ninety

days, the lawful rent is "deemed to be the rent charged on the date

four years prior to the date of the initial registration" plus

subsequent lawful increases and adjustments.  

For apartments which were subject to rent stabilization on

April 1, 1984, the effective date of the registration provisions,

the date four years prior to the initial registration is deemed to

be April 1, 1980.  Thus, as a general rule, where the initial

registration has not been filed or has not been properly served, as

in the case at bar, DHCR uses April 1, 1980 as the base date from

which to determine whether or not there has been a rent overcharge.

Applying these principles to the case at bar, since the owner

did not properly file and serve the initial nor subsequent annual

registrations until 1989, DHCR set the rent based on rent records

back to April 1, 1980, and froze the rent until the time of the

proper filing and service of those registrations.

B. Contrary to the owner's argument, raised for the first time in
this appeal, failure to serve the registration statement on
the tenant does constitute grounds to freeze the rent.

Appellant for the first time on this appeal argues that there

can be a rent freeze only when an owner fails to file rent

registration statements with DHCR; that there can be no rent freeze
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because of a failure to serve the registration on the tenant.  It

was not raised by the owner in its PAR, in the original Article 78

petition, nor in the amended Article 78 petition.  Now, there is a

sudden revelation that there purportedly cannot be a rent freeze

for a failure to prove service.  This Court should refuse to

consider the contention in this appeal.  

It is axiomatic that a court may not consider arguments or

evidence not contained in the administrative record, but must

determine whether an agency's determination is rational on the

basis of the record before the agency.  As this Court held in Klaus

v. Joy, 85 A.D.2d 603, 444 N.Y.S.2d 69 (2nd Dept. 1981):

In an article 78 proceeding, a specific objec-
tion to an order of the city rent agency
cannot be considered by the court unless such
objection has been first presented to the
agency in the tenant's protest of the order
(Administrative Code of the City of New York,
Section YY51-9.0, subd. a, par. 2; Matter of
La Russo v. McGoldrick, 232 App. Div. 720, 127
N.Y.S.2d 410).  Petitioner's claims that (1),
the order in question is violative of the
equal protection clause of the United States
Constitution and the New York State Constitu-
tion; and (2) the District Rent Director was
equitably estopped from issuing the order,
appear nowhere in the petitioner's protest and
therefore are not properly before this court.

And in Rozmae Realty v. State Division of Housing and

Community Renewal, 160 A.D.2d 343, 553 N.Y.S.2d 738, 739 (1st Dept.

1990), lv. to appeal den., 76 N.Y.2d 712, 563 N.Y.S.2d 768, the

Court held that, with regard to an issue raised for the first time

during the court proceedings:

This contention, however, was not raised in
the administrative proceedings before DHCR,
and may not be considered for the first time
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in the judicial review of those proceedings
pursuant to CPLR Article 78 (Matter of Klaus
v. Joy, 85 A.D.2d 603, 444 N.Y.S.2d 691).

See also, Plaza Realty Investors v. CAB, 110 A.D.2d 704, 487

N.Y.S.2d 607 (2nd Dept. 1985); Lynch v. New York City Employees

Retirement System, 64 N.Y.2d 1103, 490 N.Y.S.2d 165 (1988); rev'g

103 A.D.2d 695, 478 N.Y.S.2d 620 (1st Dept. 1984); Yonkers Gardens

Co. v. State Division of Housing, 51 N.Y.2d 966, 435 N.Y.S.2d 706

(1980).  Mid-State Management Co. v. CAB, 66 N.Y.2d 1032, 499

N.Y.S.2d 398 (1985), aff'g 112 A.D.2d 72, 491 N.Y.S.2d 634 (1st

Dept. 1985).  

But even were the Court to consider the owner's argument it

has no merit.  Subsection 26-517e of the Rent Stabilization Law

provides for a rent freeze when an owner fails "to file a proper

and timely initial or annual rent registration statement".  While

this clause refers to "filing", the owner's argument ignores the

word "proper" in its skewed interpretation; the owner must file "a

proper and timely" registration statement.  Other parts of Section

26-517, as noted above, require service of the initial and annual

registration statements upon the tenant.  If a registration

statement has not been served upon the tenant, it is not a proper

registration, and hence its filing cannot be considered as having

satisfied the statutory requirements.

This understanding of the law is reflected in the Rent

Stabilization Code.  Sections 2528.2 and 2528.3 of the Code set

forth, respectively, the requirements for initial and annual

registration.  Those Code requirements, which come from the
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statutory provisions, include service of the registration state-

ments on the tenant.  Section 2528.4, which provides for the rent

freeze penalty for failure to register, bases the penalty on the

"failure to properly and timely comply with the initial or annual

rent registration as required by this Part..."  In not focussing

either on filing with DHCR or service on the tenant, the Code

provision reflects the statutory requirement of filing a "proper"

registration.  I.e., both filing and service are required.

The statutory requirement of serving the registration

statements upon tenants would be defeated if it were sufficient for

an owner to simply file a registration statement with DHCR in order

to avoid the rent freeze penalty.  If the penalty did not apply

when an owner failed to serve the registration on the tenant, there

would be no incentive to do so.  An owner could then file registra-

tion statements listing a much higher rent than actually being

charged the tenant.  While this might not affect the current tenant

who obtained lease renewals in accordance with proper guideline

increases, it would affect subsequent tenants who knew nothing of

such fraudulent filings, and whose leases were based on the

fraudulent rents.  This is because the statute prohibits a

challenge to the registered rent if four years has lapsed without

a tenant challenge.  The result would be the undermining of the

integrity of the rent stabilization system.  Surely, the Legisla-

ture did not intend such a result.

In 1993, the State Legislature enacted the Rent Regulation

Reform Act, ch. 253, L. 1993, which among other things, placed a
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restriction on the imposition of treble damages in overcharge cases

where an owner fails to properly register an apartment, and gave

owners an opportunity to avoid overcharge awards by the late filing

of registration statements.  See, Sections 22 and 23 of the Rent

Regulation Reform Act.  However, notwithstanding this fine tuning

of the rent registration system by the State Legislature, it did

nothing to disturb DHCR's long practice of freezing rents when an

owner fails to serve the initial or annual registration statements

on tenants.  In Rent Stabilization Association v. Higgins, 83

N.Y.2d 156, 608 N.Y.S.2d 930, 934, 935 (1993), the Court of

Appeals, in upholding new family succession regulations enlarging

the definition of protected family members under the rent laws,

took note of the legislative silence:

This protection has in the past been enlarged
by the agency, after which the legislature has
voted to extend rent regulation without modi-
fying those provisions.

The legislative silence with regard to the matter at bar shows that

DHCR's practice correctly reflects the intended application of the

law.  

Appellant falsely states that the Court in Cardona v. DHCR,

214 A.D.2d 393, 625 N.Y.S.2d 32 (1st Dept. 1995), held that "the

rent freeze applies only when the landlord fails to file the

registration with DHCR."  There is no such holding in the case. 

Cardona involved a situation in which the there was a rent freeze

because of the owner's failure to file registration statements. 

But the case has absolutely nothing to say about an owner's failure
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to serve registration statements on tenants.  It was not an issue

in Cardona.

The other case cited by appellant, M.H.A. Realty Corp. v.

Charlotte Cole, Kings Co. L&T Index No. 73760/94, is an unreported

Housing Court case in which DHCR was not a party.  DHCR is not

bound by that determination, whatever it may have held. 

It is well settled that the agency's interpretation of the

statutes and regulations which it administers is entitled to great

weight, and, if not unreasonable or irrational, should be upheld. 

In Ansonia Residents Association v. New York State Division of

Housing and Community Renewal, 75 N.Y.2d 206, 551 N.Y.S.2d 871, 873

(1989), the Court of Appeals stated:

We note at the outset that our review of
DHCR's interpretation of the statutes it
administers is limited.  "Where the interpre-
tation of a statute or its application in-
volves knowledge and understanding of underly-
ing operational practices or entails an evalu-
ation of factual data and inferences to be
drawn therefrom, the courts regularly defer to
the governmental agency charged with the
responsibility for administration of the
statute.  If its interpretation is not irra-
tional or unreasonable, it will be upheld."
[citations omitted]

See also, Salvati v. Eimicke, 72 N.Y.2d 784, 537 N.Y.S.2d 16, 18

(1988).

Similarly in Minton v. Domb, 63 A.D.2d 36, 406 N.Y.S.2d 772

(1st Dept. 1978), the Appellate Division upheld an interpretation

of the Rent Stabilization Law by DHCR's predecessor, the Concilia-

tion and Appeal Board's, stating:

"Due to the unique nature and the function of
the Conciliation and Appeals Board, it might

19



be advisable to give more than ordinary weight
to their opinion in matters of this nature. 
"Ordinarily, courts will defer to construction
given statutes and regulations by the agencies
responsible for their administration if said
construction is not irrational or unreason-
able", Albano v. Kirby, 36 N.Y.2d 526. 

DHCR's interpretation of the rent registration provisions of

the law is reasonable and should be upheld.

C. There is nothing improper in the Commissioner's finding that
the owner did not prove service of the initial and subsequent
rent registrations upon the tenant.

The key elements of the owner's arguments concerning the

evidence in the case are based on false premises.  The first of

these premises is that the evidentiary findings in question are

those of the Administrative Law Judge.  To the contrary, the

findings in the Commissioner's PAR order, not the findings of the

Administrative Law Judge, are the ones here under review; and the

Commissioner made clear that he conducted a review of the evidence

independent of the findings made by the Administrative Law Judge,

although he did agree with those findings.  Indeed, in addressing

a due process argument raised by the owner, the Commissioner noted

that the same result would have been reached by him even were the

hearing testimony and the findings of the Administrative Law Judge

to be disregarded:

Even if the testimony at the hearing, and the
ALJ's findings based upon it, were to be
disregarded on due process grounds, the
previously-mentioned factors regarding the
false registrations of various rent controlled
apartments, as evidenced in DHCR records,
would be sufficient to invalidate the certifi-
cates of mailing as evidence of the filing of
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registrations, and thus sufficient to uphold
the Administrator's order.

(R. 55)  Elsewhere in the PAR order, the Commissioner noted the

independent factors which went into his determination

In any event, the decision [of the Rent Admin-
istrator] was based on the finding of an
independent ALJ at a hearing where the owner
was represented by counsel, and this appeal is
being independently considered, based largely
on rent control and apartment registration
filings done by the owner.

(R. 49-50)

The second false premise is that an intra-office memorandum

expressing the opinion of a subordinate DHCR employee demonstrates

that the owner complied with the requirements for proof of service

of the initial registration statement.  This premise goes contrary

to the accepted principle noted above, that the intra-agency

correspondence of an administrative agency are not adjudicatory

determinations requiring an explanation for contrary conclusions. 

Mental Hygiene Legal Service v. Cuomo, 195 A.D.2d 189, 607 N.Y.S.2d

179, 181 (3rd Dept. 1994); Matter of Lafayette Storage & Moving

Corp., 77 N.Y.2d 823, 566 N.Y.S.2d 198. 

However, in this instance, the Commissioner in his PAR order

(R. 53) did explain why Mr. Karr's opinion was not followed:

Regrading [sic] the owner's contention that an
ALJ [Robert Karr] stated that the case did not
required [sic] a hearing: a referral had
apparently been made to the DHCR Hearing Unit,
which referral was initially declined because
for registrations prior to May 1, 1987 a
certificate of mailing date-stamped by the
Postal Service would generally be considered
adequate proof of service of registration on a
tenant, and because the tenant was incorrect
in challenging the validity of the 1984 cer-
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tificate of mailing.  However, since the real
issue was whether those envelopes contained
registrations, a hearing was eventually
held...

Appellant's reliance on the opinion of Robert Karr is completely

misleading.

The third false premise relied upon by the appellant is the

claim that the submission of a certificate of mailing complies with

DHCR's Policy Statement 92-3 and therefore conclusively satisfies

the requirements for proof that the registration statements were

served.  To the contrary, a certificate of mailing is only

presumptive proof, presumptive proof which can, and in this case,

was rebutted.  

The credibility of the certificates of mailing were challenged

by the tenant in a manner sufficient to convince the agency that a

hearing should be held.  At the hearing five tenants, including the

complaining tenant testified that they had not received any rent

registration statements before 1989.  At the hearing the owner's

attorney urged DHCR to investigate the agency records regarding the

status of apartments in the building. (R. 163, 166)  In fact that

was done. (Return: B-7)  Based on that investigation the Commis-

sioner reasonably concluded that

It is clear that it was appropriate to hold a
hearing since it was indeed found that the
envelopes contained material other than regis-
trations.  This conclusion was strengthened by
an examination of the owner's rent control
filings in conjunction with the registrations
filed with the DHCR, since it was unlikely
that seven misnamed rent controlled tenants in
the building (three of whom were on the page
containing the complainant's apartment) had
actually been mailed registrations showing
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them to be stabilized tenants with fictitious
names, with leases, and at substantially
higher rents than they were actually paying. 
This conclusion would not be significantly
weakened even if the testimony of the two rent
stabilized tenants at the hearing were to be
discounted on the grounds that they were
interested parties.

(R. 53)  The Commissioner's findings were in no way inconsistent

with Policy Statement 92-3 or the instructions given to owners with

the 1984 rent registration statements.  Nor were the Commissioner's

findings "based solely on the self serving testimony of the

complaining tenant" as falsely asserted in the owner's brief.

The owner tries to argue that the tenants' testimony at the

hearing was not credible - that the question of credibility should

have been decided differently by DHCR.  The owner would have this

Court overturn the determination reached by the Commissioner based 

on its assessment of the credibility of the witnesses rather than

that of the agency.

However, it is well settled that issues as to the credibility

and weight of the evidence are for the administrative body to

determine as the trier of fact.  The duty of weighing the evidence,

where either of two conflicting inferences may be drawn, rests

solely upon the administrative body.  A court may not weigh the

evidence and substitute its judgment for that of the administrative

body where the evidence allows room for choice.  In Stork Restau-

rant Inc. v. Boland, 282 N.Y. 256, 26 N.Y.S.2d 247, the Court of

Appeals said:

[w]here there is a conflict in the testimony
produced *** where reasonable men might differ
as to whether the testimony of one witness
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should be accepted or the testimony of another
witness be rejected, where from the evidence
either of two conflicting inferences may be
drawn, the duty of weighing the evidence and
making the choice rests upon the [administra-
tive agency].The court may not weigh the
evidence or reject the choice made by [such
agency] where the evidence is conflicting and
room for choice exists.

In the case at bar, it was rational for the Commissioner to

weigh the evidence as he did.  It was certainly reasonable for the

Commissioner to accept the findings of credibility of an adminis-

trative law judge who was able to observe the demeanor of the

tenant witnesses.  

The owner attempts to discredit the tenants' testimony through

its own reading of the hearing proceedings.  However, the owner has

not shown that DHCR's weighing of that testimony lacked a basis in

the record.  All five tenants testified that they had not received

rent registration statements before 1989, testimony that was not

contradicted by their uncertainties as to what documents had been

sent them by the owner over the years.

Moreover, as already pointed out, the Commissioner noted that

even were the tenants' testimony to be disregarded, there was

sufficient other evidence to invalidate the certificates of

mailing.  As the Commissioner concluded:

All of the certificates of mailing therefore
include envelopes to non-existent tenants; if
those envelopes had actually contained regis-
trations and had actually been delivered to
the actual rent controlled tenants of the
apartments those envelopes were addressed to,
such tenants would have noticed that their
apartments were being registered as stabilized
with incorrect rents and tenants.... The
conclusion that at least some of the envelopes
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on each certificate of mailing did not contain
registrations (and in fact were being sent to
apartments which would not have been receiving
annual registrations after 1984 since they
were rent controlled) makes the certificates
of mailing useless as evidence that the enve-
lopes to the stabilized tenants did include
registrations. [emphasis in original]

(R. 53)  The Court below was even more blunt:

The record shows, inter alia, that the peti-
tioner had filed registration statements
falsely stating that certain apartments were
rent-stabilized rather than rent-controlled,
falsely giving names of tenants, and falsely
stating the rent levels.  The deputy commis-
sioner drew the inference that the peti-
tioner's certificates of mailing were unreli-
able.

(R. 7)

The owner's fourth false premise is the claim that the

determination is inadequate because the Administrative Law Judge

"failed to state the factual basis for finding that the Landlord

had not mailed the apartment registrations to the complaining

tenant."  It need only be repeated that it is not the report and

recommendations of the Administrative Law Judge here being

reviewed, but the Commissioner's PAR order, an order which set

forth in almost painful detail the evidence and reasons for the

determination.  

Moreover, with regard to the report of the Administrative Law

Judge, the owner's brief ignores the fact that there is a three

page description of the evidence presented at the hearing.  The

full hearing transcript, including substantial amounts of non-

testimonial statements and colloquy fills only 65 pages.  The issue

at the hearing was simple and the testimony was simple: were rent
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registration statements mailed to the tenants in 1984.  The

findings and recommendations of the Administrative Law Judge in

this case did not require any analysis other than a statement as to

who she found to be credible - the tenants.

Where there is a rational basis in the record for an adminis-

trative determination, the Court cannot substitute its judgment for

that of the Commissioner, even though it may have determined the

issue differently than did the administrative agency.  See, Matter

of Fresh Meadows Associates v. New York City Conciliation and

Appeals Board, 88 Misc.2d 1003, 390 N.Y.S.2d 351 (Sup. Ct., N.Y.

Co., 1976), aff'd, 55 A.D.2d 559, 390 N.Y.S.2d 69 (1st Dept. 1976),

aff'd, 42 N.Y.2d 925, 397 N.Y.S.2d 1007 (1977); Matter of Pell v.

Board of Education, 34 N.Y.2d 222, 230, 356 N.Y.S.2d 833 (1974);

Colton v. Berman, 21 N.Y.2d 322, 287 N.Y.S.2d 647 (1967).  

The evidentiary record in the case at bar clearly provides a

rational basis for the Commissioner to conclude that the owner had

not met its burden of proof with regard to service of the registra-

tion statements.  Thus, the Commissioner's order is entitled to

judicial affirmance.

D. The Commissioner did nothing improper in basing his findings
on the owner's own submissions to DHCR without first advising
him of the intention to do so.

The appellant complains for the first time on this appeal that

DHCR failed to give it "prior notice of all the evidence considered

by the agency and failed to afford the landlord an opportunity to
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contest such evidence."  As it was not raised below, it should not

be considered by the Court.  

In any event, whatever merit the claim might have in the

abstract, it has none in the case at bar.  The evidence which

appellant is referring to is none other than rent records which the

owner itself submitted to DHCR over the years. (Return: B-7) 

Indeed, at the hearing, the owner's former attorney explicitly

asked that the agency search its records for the owner's submitted

rent records. (R. 163, 166)  Nowhere in appellant's brief or in the

original or amended Article 78 petition is there an allegation to

the effect that those records say anything other than they purport

to say.  This is not like a case in which, for example, there is a

document in a personnel record written by a third party and

commenting on the subject's conduct.  To argue that the owner in

this case was improperly deprived of an opportunity to contest his

own records is absurd.

What the owner did complain of in its Article 78 petitions was

the Commissioner's interpretation and analysis of those rent

records. (R. 14-17, 94-97)  But there is no law or precedent which

requires that an administrative decision-maker's interpretation or

analysis of evidence must be submitted to parties in an administra-

tive proceeding before issuing a determination.  None of cases

cited by appellant impose such a requirement.  

In the Article 78 petitions, the owner goes so far as to

concede that there was a "mis-listing" of seven tenants in the

certificate of mailing. (R. 14-17, 94-97)  By this concession, the
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owner was showing that there was nothing to contest in his own

records.  Rather, he was attempting to explain away the Commis-

sioner's interpretation of those records, an attempt which the

Court below rejected.   

Appellant had a full opportunity in the Article 78 proceeding

to contest the Commissioner's interpretation of the evidence - its

own rent records.  Appellant has not been denied any right to due

process or fundamental fairness.  This argument is nothing more

than another smokescreen concocted for the first time in this

appeal to draw the Court away from the fact that there has been a

pattern of falsification perpetrated by the appellant, a pattern

which becomes clear from an analysis of the owner's own documents.

E. The owner was not prejudiced by the agency's not providing a
copy of the hearing tape or transcript until the commencement
of the Article 78 proceeding.

While the owner should have been provided with a copy of the

hearing tape during the administrative proceeding, that omission by

the agency until after filing the Article 78 petition did not

prejudice the owner and does not warrant a remand to DHCR.  

DHCR did not object to the owner's serving an amended Article

78 petition after it obtained a transcript of the hearing.  Nor did

DHCR object to the owner raising new arguments in the amended

Article 78 petition as to the conclusions reached by the Adminis-

trative Law Judge or the use made of the hearing evidence by the

Commissioner.  

28



The amended Article 78 petition conducted what the owner

called "a careful review of the hearing transcript". (R. 90)  But

in that careful review all the owner did was challenge the

credibility of the tenants' testimony.  As already shown above,

those arguments, which concern the credibility of the tenants'

testimony, do not compel a different conclusion than the one

reached by the Commissioner.  The owner did not demonstrate that

the tenants' testimony - five tenants' giving consistent testimony

- lacked credibility.  Furthermore, as the Commissioner noted in

his order, the conclusion that the certificate of mailing does not

prove mailing of the registration statements, while supported by

the tenants' testimony, does not depend on their testimony. (R. 55) 

Thus, the agency's omission did not prejudice the owner.  The error

does not justify a remand of the Commissioner's determination, and

in any case does not form a basis for reversal of that determina-

tion.

POINT II

DHCR'S DETERMINATION OF TREBLE DAM-
AGES FOR THE RENT OVERCHARGE HAS A
RATIONAL BASIS IN THE LAW AND RECORD

Contrary to the owner's allegations, the Rent Stabilization

Law and Code do provide for the imposition of treble damages under

the circumstances of this case.

On the issue of treble damages, the Commissioner found as

follows:

In cases filed prior to the "Rent Regulation
Reform Act of 1993" the DHCR will generally
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not impose treble damages where the overcharge
results solely from an owner's failure to
prove service of the initial registration or
an annual registration on either the DHCR or
the tenant. However, if an overcharge results
from any reason in addition to the failure to
register or if the owner has a pattern of
non-compliance with registration requirements
in its buildings or is found guilty of engag-
ing in harassment tactics against tenants,
treble damages will still be imposed.  For the
reasons set forth in this order the Commis-
sioner considers the owner to have had a
pattern of non-compliance with registration
requirements in this building, at least from
1984 through 1989, so there is no reason to
remove the treble damages imposed by the
Administrator.

This finding contains an accurate statement as to the

circumstances under which treble damages may be imposed where a

rent overcharge results from an owner's failure to properly

register the subject apartment.  

The Commissioner's finding is in accordance with the law and

with prior court precedent upholding the imposition of treble

damages by DHCR in cases where an owner has failed to properly

register an apartment.  See, e.g., Associated Realties v. New York

State Div. of Hous. & Community Renewal, Index No. 104904/94,

n.o.r., (Sup. Ct., N.Y. Co., DeGrasse, J., Jan. 10, 1995); Hecht v.

New York State Div. of Hous. and Community Renewal, Index No.

10700/93, n.o.r., (Sup. Ct., N.Y. Co., Arber, J., Sept. 30, 1993); 

Turuk v. New York State Div. of Hous. & Community Renewal, Index

No. 22016/92, n.o.r., (Sup. Ct., Bronx Co., Modesto, J., Mar. 12,

1993). (Copies of these court decisions are in the Record on Appeal

at R. 222-245.)
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Nevertheless, the owner erroneously argues that treble damages

cannot be imposed; that the Rent Stabilization Code does not

provide for the imposition of treble damages under the circum-

stances of this case.

The owner's argument, presented by knowledgeable and experi-

ences litigators in the field of rent regulation, ignores the plain

implication contained in the Rent Regulation Reform Act of 1993,

ch. 253, L. 1993.  Section 22 of that Act amended the rent

overcharge provisions of the Rent Stabilization Law, N.Y.C. Admin.

Code Subsection 26-516a, by adding a sentence to preclude the

imposition of treble damages where the sole reason for the

overcharge is a failure to properly register the subject apartment:

In no event shall such treble damage penalty
be assessed against an owner based solely on
said owner's failure to file a timely or
proper initial or annual rent registration
statement.

Section 29 of the Rent Regulation Reform Act made this restriction

applicable to proceedings commenced before DHCR on or after July 1,

1991.  Thus, the Legislature plainly understood the Rent Stabiliza-

tion Law to authorize, prior to its amendment, the imposition of

treble damages even where the sole reason for such was the owner's

failure to file and serve a rent registration statement.  

Moreover, even for overcharge proceedings commencing on or

after July 1, 1991 (the instant proceeding began in 1988), where an

owner did not properly register, treble damages can be imposed

where the failure to properly register the subject apartment is not

the only reason for the overcharge.  In the case at bar, the
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Commissioner found that there was a pattern of non-compliance with

the registration requirements, i.e., the failure to properly

register the subject apartment was not the sole reason for imposing

treble damages.

Turning back to the owner's argument, it is easily seen that

it rests on a misleading reliance on one section of the Rent

Stabilization Code, Section 2528.4, in isolation from the other

relevant section of the Code, Section 2526.1.  Section 2528.4

precludes an owner from "applying for or collecting any rent in

excess of" specified amounts if he has failed to properly register

an apartment.  What the section does not and need not express is

the consequence of ignoring the prohibition.  If an owner does

collect rent in excess of the specified amount - in this case "the

legal regulated rent in effect on the date [April 1, 1984] the

housing accommodation became subject to the registration require-

ments" - he is guilty of overcharging the tenant.  The penalty for

overcharging is contained, not in Section 2528.4, which only sets

forth the prohibition, but in Section 2526.1 of the Code.  Where

there is an overcharge, Section 2526.1 provides for the imposition

of treble damages unless the owner is able to establish non-

willfulness.

Appellant's reliance on Operational Bulletin 95-3

(mischaracterized by appellant as a "Policy Statement") is

misplaced as that Bulletin was issued on December 18, 1995, almost

seven months after the PAR order in the case at bar was issued, May

30, 1995.  
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At the time the PAR order was being decided, processing was

guided by the April 14, 1995 DHCR memorandum attached to the

owner's original and amended Article 78 petitions. (R. 75-77)  That

memorandum recognizes that treble damages should be imposed "if an

overcharge results from any reason in addition to the failure to

register".  One such reason set forth in the memorandum is "if the

owner has a pattern of non-compliance with registration require-

ments".  That is precisely what the Commissioner found to be the

case in this proceeding after having exhaustively analyzed the

owner's falsified rent registration statements, use of fictitious

names in the certificates of mailing, listing of rent-controlled

apartments as rent-stabilized, and registration of inflated rents.

Moreover, the memorandum limits the circumstances under which

treble damages might be imposed to narrower situations than had

previously been sufficient to find treble damages.  Thus, at the

time of the hearing in 1992, the owner had lesser grounds upon

which to escape the imposition of treble damages than would be so

under the terms of the memorandum.  That the owner could not even

meet the more ameliorative conditions contained in the memorandum

only further emphasizes the correctness of the treble damage

determination.

Furthermore, there is no inconsistency between the standard

applied in accordance with the DHCR memorandum and the subsequent

Operational Bulletin.  That the owner is displeased with the

Commissioner's analysis and the outcome does not mean that the

standard was not properly applied.  
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The owner points to a DHCR procedure for punishing owners who

falsify registration statements.  Perhaps the agency should have

commenced a proceeding against this owner.  But the availability of

civil penalties does not preclude the imposition of treble damages

in addition to civil penalties where warranted.  If DHCR declines

to institute a proceeding for civil penalties, the agency is not

precluded from imposing treble damages. 

It should be noted that the owner was put on notice that

treble damages could be imposed well before there was even a

hearing scheduled in the instant proceeding.  A notice was sent to

the owner on May 29, 1991, informing him that treble damages would

be imposed unless he submitted evidence to rebut the willfulness of

the overcharge. (Return: A-22)  A similar notice was again sent to

the owner on March 4, 1993, several months after the hearing.

(Return: A-46)  The owner failed to respond to first of these

notices and only made a bare denial of an overcharge "willful or

otherwise" in response to the second.  (Return: A-54)

The owner has neither demonstrated that the treble damage

award violated the Rent Stabilization Law, Code or DHCR policy, nor

that it was inconsistent with the evidence in the record.
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CONCLUSION

The Commissioner's determination is rationally based in the

law and evidence and must therefore be affirmed.  For the foregoing

reasons, DHCR's determination should be affirmed, and DHCR awarded

costs and such other relief as this Court may deem just.

Dated: Bronx, New York
  March 31, 1997

    

Respectfully submitted,

MARCIA P. HIRSCH
Attorney for Respondent
New York State Division of
Housing and Community Renewal
One Fordham Plaza - 4th Floor
Bronx, New York 10458
Telephone No. (718) 563-5769

RICHARD HARTZMAN 
of Counsel
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